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COURT OF APPEAL FOR ONTARIO

CITATION: The Catalyst Capital Group Inc. v. Moyse, 2015 ONCA 784
DATE: 20151117

DOCKET: M45378 M45387 (C60799)

Hoy A.C.J.O., MacFarland, and Lauwers JJ.A.

BETWEEN

The Catalyst Capital Group Inc.

Plaintiff (Appellant/Responding Party)

and

Brandon Moyse and West Face Capital Inc.

Defendants (Respondents/Moving Party)

Rocco Di Pucchio, for the appellant/responding party

Kristian Borg-Olivier and Denise Cooney, for the respondents/moving party
Brandon Moyse

Andrew Carlson, for the respondents/moving party West Face Capital Inc.

Heard: November 5, 2015

Motion to quash an appeal from the judgment of Justice B.T. Glustein of the
Superior Court of Justice, dated July 7, 2015, with reasons reported at 2015
ONSC 4388.

Lauwers J.A.:

[1] The motion judge dismissed the motion of Catalyst Capital Group Inc. for a

declaration that its former employee, Brandon Moyse, is in contempt of the July

16, 2014 order of Firestone J. for failing to preserve certain electronic records

relating to Catalyst.
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[2] The moving party, Mr. Moyse, seeks to quash Catalyst’s appeal on the

basis that the judgment appealed from is interlocutory and therefore falls within

the jurisdiction of the Divisional Court under s. 19 of the Courts of Justice Act,

R.S.O. 1990, c. 0.43. For the reasons set out below, I would quash the appeal.

FACTUAL BACKGROUND

[3] Mr. Moyse is a former employee of Catalyst. He accepted employment

with a competitor of Catalyst. Catalyst was concerned that he had or would

impart its confidential information to his new employer.

[4] Eventually, on Catalyst’s motion, Firestone J. issued an interim consent

order for injunctive relief, dated July 16, 2014. The court ordered that “Moyse and

[his new employer], and its employees, directors and officers, shall preserve and

maintain all records in their possession, power or control, whether electronic or

otherwise, that relate to Catalyst.” Paragraph 5 of this order provided:

THIS COURT FURTHER ORDERS that Moyse shall
turn over any personal computer and electronic devices
owned by him or within his power of control (the
“Devices”) to his counsel, Grosman, Grosman and Gale
LLP, (“GGG”) for the taking of a forensic image of the
data stored on the Devices (the “Forensic Image”), to be
conducted by a professional firm as agreed to between
the parties.

[5] Catalyst brought a motion for a declaration that Mr. Moyse was in

contempt of the consent order.
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MOTION JUDGE FOUND NO CONTEMPT

[6] The motion judge’s reasons set out a lengthy review of the evidence. He

was unable to find “beyond a reasonable doubt” that Catalyst had established

that Mr. Moyse was in contempt. His specific findings are relevant to Catalyst’s

argument on this motion to quash.

[7] With respect to Mr. Moyse’s actions in deleting the personal browsing

history from his computer, the motion judge found, at para. 69: “there is no

evidence to establish, beyond a reasonable doubt, that Moyse deleted relevant

information as a result of deleting his personal browsing history and then running

a registry cleaner to delete traces of the internet searches.”

[8] With respect to Mr. Moyse’s conduct in buying and using software to

“scrub” files from his personal computer before delivering it, the motion judge

stated, at para. 86:

I cannot find that the above evidence supports a finding,
beyond reasonable doubt, that Moyse breached the
Consent Order by scrubbing relevant files with the
Secure Delete program. There still remained 833
relevant documents on his computer, as well as the
evidence on his computer of the ASO program, the
Secure Delete folder, and the purchase receipts. The
evidence is at least as consistent with Moyse’s evidence
that he loaded the ASO software and investigated the
products it offered and what the use would entail, but he
did not run the Secure Delete program.
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ANALYSIS

[9] Mr. Moyse argues that an order dismissing a contempt motion is

interlocutory for the purpose of an appeal, and therefore lies to the Divisional

Court, with leave, under s. 19(1)(b) of the Courts of Justice Act. He relies on this

court’s brief endorsement in Simmonds v. Simmonds, 2013 ONCA 479, which

was an appeal from an order of a motion judge dismissing a motion for a finding

of contempt against the respondent’s spouse in a family dispute. There, the

motion judge found that the respondent had complied with the disclosure order in

question. In Simmonds, this court accepted the respondent’s argument that while

an order finding contempt is final, the dismissal of the motion for contempt was

interlocutory: the motion judge’s finding was not binding on the trial judge. The

court rejected the conclusion to the contrary found in Pimiskern v. Brophey,

[2013] O.J. No. 505 (S.C.).

[10] Catalyst argues that the ruling precedent is this court’s decision in

Sabourin and Sun Group of Companies v. Laiken, 2013 ONCA 530, in which the

court heard an appeal from a decision dismissing a contempt motion. That case

was about the possible breach of a Mareva injunction. I observe that the court did

not advert to the interlocutory/final distinction or to the question of jurisdiction at

all. The issue appears not to have been argued.
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[11] In fairness to the parties, this court’s decisions on the final/interlocutory

distinction have not been models of clarity. Much ink has been spilled, and court

and counsel time wasted in exploring the nuances. But the root principle that all

can and do accept was expressed by Middleton J.A in Hendrickson v. Kaillo,

[1932] O.R. 675:

The interlocutory order from which there is no appeal is
an order which does not determine the real matter in
dispute between the parties -- the very subject matter of
the litigation, but only some matter collateral. It may be
final in the sense that it determines the very question
raised by the applications, but it is interlocutory if the
merits of the case remain to be determined.

[12] This important case is one to which this court frequently returns. See, for

example, Waidman v. Thomson Reuters Canada Ltd., 2015 ONCA 53,

MacFarland J.A. at para. 22. On the Hendrickson v. Kaillo test, there can be no

doubt that the dismissal of the contempt motion is interlocutory. The merits of the

case remain to be determined.

[13] But Catalyst drills deeper and argues that in this case the outcome of the

motion is effectively final in a significant dimension. It submits that the important

point for the court to keep in mind is that it would not be open to a party who was

unsuccessful in a contempt motion to revisit the contempt motion at trial.

Counsel argues that the motion judge’s decision that Mr. Moyse’s conduct did not

contravene the order is res judicata, and Mr. Moyse’s conduct in deleting the
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browser history, for example, “can’t be re-litigated even in cross-examination.” It

is therefore final in the sense contemplated by the Courts of Justice Act.

[14] I disagree. The motion judge’s findings are clear. He simply concluded that

Catalyst had not proven, beyond a reasonable doubt, that Mr. Moyse breached

Firestone J.’s order. There is nothing in the motion judge’s decision that would

prevent Catalyst from exploring, in Mr. Moyse’s cross-examination at discovery

or at trial, what he did with his computer, when he did it, why he did it, who

assisted him (if anyone), how he did it and for what purpose or purposes. While

the finding that Mr. Moyse was not in contempt may not itself be re-litigated,

barring some new revelation, all of the factual issues between the parties may be

fully and exhaustively explored at any discovery and at the trial.

[15] In the circumstances of this appeal, the principle in Simmonds applies. The

order dismissing the contempt motion against Mr. Moyse is interlocutory, and

therefore appealable to the Divisional Court, with leave, under s. 19(1)(b) of the

Courts of Justice Act.

[16] I would quash the appeal without prejudice to Catalyst’s right to seek leave

to appeal to the Divisional Court. I would award Mr. Moyse costs fixed in the

agreed amount of $5,000, all-inclusive.

Mi /t(-FD
Released:

17 2015 1 %LQ
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Carlson, Andrew

From: David Moore <david@moorebarristers.ca>
Sent: April 2, 2018 7:02 PM
To: Brendan F Morrison; Milne-Smith, Matthew; Tom Curry; 'Julian Porter 

(julian.porter@julianporterqc.com)'
Cc: Thomson, Kent; Carlson, Andrew
Subject: RE: Veritas action

I have agreed to this date for the delivery of Catalyst’s Affidavit of Documents with a detailed Schedule A. I 
want to reserve the possibility that there might be a need for directions regarding the public filing of certain of 
these documents once same have been identified in the Affidavit of Documents. 
 
From: Brendan F Morrison [mailto:BMorrison@litigate.com]  
Sent: Monday, April 02, 2018 4:15 PM 
To: Milne-Smith, Matthew; Tom Curry; 'Julian Porter (julian.porter@julianporterqc.com)'; David Moore 
Cc: Thomson, Kent; Carlson, Andrew 
Subject: RE: Veritas action 
 
Hi Matt—that works for us. 
 
Thanks, 
Brendan. 
 
From: Milne-Smith, Matthew [mailto:MMilne-Smith@dwpv.com]  
Sent: Monday, April 02, 2018 10:59 AM 
To: Brendan F Morrison; Tom Curry; 'Julian Porter (julian.porter@julianporterqc.com)'; david@moorebarristers.ca 
Cc: Thomson, Kent; Carlson, Andrew 
Subject: Veritas action 
 
All, we have a 9:30 scheduled for tomorrow in this matter but my understanding is that there is no real dispute. All I was 
seeking was a schedule for production of documents. Counsel to Veritas have advised that they cannot have their 
documents ready until May 31. We are willing to accept this deadline provided Catalyst will produce their documents by 
that time as well. It is hard to believe, given how long this matter has been outstanding, and how long we have been 
asking for documents, that Justice Hainey would accept a later date. 
 
Can we all agree on May 31 and make this on consent? 
 
Thanks, 
 
Matt 

 
Matthew Milne-Smith | Bio | vCard 
T 416.863.5595 
mmilne-smith@dwpv.com 

DAVIES   
155 Wellington Street West 
Toronto, ON M5V 3J7 
dwpv.com 
 
DAVIES WARD PHILLIPS & VINEBERG LLP 
This email may contain confidential information which may be protected by legal privilege. If you are not the intended recipient, please immediately notify us by 
reply email or by telephone. Delete this email and destroy any copies. 
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DIRECTIONS 

Justice G. A. Hainey 

August 27, 2018 

The Catalyst Capital Group Inc. v. VimpeiCom Ltd .. et al.. Court File No. : CV-16-11595-00CL 

1. Dockets: The dockets of the defendants of VimpeiCom and West Face provided to the plaintiffs 
in a redacted form shall only be used by the plaintiffs in the normal manner for its costs 
submissions and for no collateral purpose. 

2. Costs Submissions: Written costs submissions of the plaintiffs shall be delivered by September 
14, 2018. 

The Catalyst Capital Group Inc. v. Veritas Investment Research Corporation. et al.. Court File No.: CV-
15-530726 

1. Productions: Documentary productions of the plaintiffs shall be made in tranches. The plaintiffs 
shall report to Justice Hainey during the week of September 10, 2018, on the status and progress 
of the review of documents and timing of production after consulting with PWC. 

The Catalyst Capital Group Inc. v. West Face Capital Inc .. et al.. Court File No: CV-17-587463-00CL 

1. Outstanding Motions: Counsel shall meet by September 7, 2018, to make mutual good faith 
efforts to resolve and/or narrow the issues in respect of the Motions to Strike or for Particulars 
scheduled for October 29-30, 2018, in actions bearing Court File No CV-17-587463-00CL and 
Court File No CV 18-593156-00CL. If not resolved, the Motions shall proceed as scheduled. 

2. Defence to West Face Counterclaim: The Statement of Defence of the Catalyst Defendants to 
the Amended Counterclaim of West Face and Gregory Boland shall be delivered by September 
28, 2018. 

3. Defence to Langstaff Counterclaim: The Statement of Defence of the Catalyst Defendants to 
the Counterclaim of Bruce Langstaff shall be delivered by September 14, 2018. 

4. Productions: Documentary productions of the Catalyst Defendants shall be made in tranches. 
The plaintiffs shall report to Justice Hainey during the week of September 10, 2018, on the status 
and progress of the review of documents and timing of production after consulting with PWC. 

5. Black Cube Litigation Privilege: Counsel shall work out a framework and proposed timetable 
for the hearing of a motion by West Face on the issue of privilege relating to Black Cube. Any 
issue about these matters including the scheduling of a motion date shall be dealt with when 
counsel reports to Justice Hainey during the week of September 10, 2018. 

6. Communications: All counsel shall be copied on all communications going forward . 

7. Case Management: Justice Hainey shall continue to case manage these actions. Further 
directions may be sought from time to time, as required. 

'/ 
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From: Milne-Smith, Matthew
Sent: September 20, 2018 5:55 PM
To: 'Na, Benjamin'; david@moorebarristers.ca
Cc: Gord McGuire (GMcGuire@agbllp.com); Carlson, Andrew; Ken Jones 

(kenjones@moorebarristers.ca); John Adair (JAdair@agbllp.com)
Subject: RE: Case conference

Thanks Ben. To be clear, the main bullets were what I understood to have been discussed. The “sub-bullets” were my 
proposal or statement of intention. Hence the reference to noting in default. This is of course moot if you meet the agreed-
upon deadline. 
 
Thank you for clarifying your position that you cannot commit to a deadline for production by October 29. Let me ask one 
further question for clarification. Do I understand from David’s comments about overlapping pleadings that you intend to 
produce the underlying “Callidus loan book” productions in both the Veritas and Wolfpack cases? 
 
I will wait to hear from you on my proposed schedule for the motion. 
 
Yours very truly, 
 
Matt 
 

From: Na, Benjamin [mailto:Benjamin.Na@gowlingwlg.com]  
Sent: September 20, 2018 5:50 PM 
To: Milne-Smith, Matthew; david@moorebarristers.ca 
Cc: John Adair (JAdair@agbllp.com); Gord McGuire (GMcGuire@agbllp.com); Carlson, Andrew; Ken Jones 
(kenjones@moorebarristers.ca) 
Subject: RE: Case conference 
 
Thanks, Matt.   
 
During our attendance before Justice Hainey, His Honour did not order nor did I state that I would provide a deadline for 
production by October 29.  I advised that I would provide a report on the progress of the review and production of 
emails by then. 
 
I also advised that we will be in a position to start producing some of the loan files at the end of October and in the 
following months produce more loan files in tranches. David also indicated that some directions will be required to 
protect commercially sensitive information. 
 
With respect to the delivery of our defence to the counterclaim, we will deliver it by the 28th.  The noting in default that 
you mention below was not take away from this morning’s attendance – there was no discussion of your noting us in 
default. 
 
Regarding the proposed schedule for the privilege motion, we will consider and get back to you. 
 
Regards, 
Ben 
 
Benjamin Na  
Partner  

T +1 416 862 4455 
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benjamin.na@gowlingwlg.com 

 

 
 

From: Milne-Smith, Matthew [mailto:MMilne-Smith@dwpv.com]  
Sent: September-20-18 12:01 PM 
To: david@moorebarristers.ca; Na, Benjamin <Benjamin.Na@gowlingwlg.com> 
Cc: John Adair (JAdair@agbllp.com) <JAdair@agbllp.com>; Gord McGuire (GMcGuire@agbllp.com) 
<GMcGuire@agbllp.com>; Carlson, Andrew <acarlson@dwpv.com>; Ken Jones (kenjones@moorebarristers.ca) 
<kenjones@moorebarristers.ca> 
Subject: Case conference 
 
David and Ben, 
 
Here are my takeaways from this morning’s attendance: 
 

•         You still plan to deliver the defence to counterclaim by September 28. 
o    My instructions are to note your clients in default if not received by that deadline. 

•         We have a motion date of November 29 for one-half day to argue my clients’ privilege motion. I propose the 
following schedule: 

o    October 12: responding parties’ motion record 
o    October 26: completion of cross-examinations (if any) 
o    November 12: Moving Parties’ factum 
o    November 23: Respondents’ facta 

•         October 29: first tranche of documents to be produced in Veritas and Wolfpack actions, and Catalyst to advise of 
deadline for production of remainder. 

 
Let me know what you think. 
 
Matt 

 
Matthew Milne-Smith | Bio | vCard 
T 416.863.5595 
mmilne-smith@dwpv.com 

DAVIES   
155 Wellington Street West 
Toronto, ON M5V 3J7 
dwpv.com 
 
DAVIES WARD PHILLIPS & VINEBERG LLP 
This email may contain confidential information which may be protected by legal privilege. If you are not the intended recipient, please immediately notify us by 
reply email or by telephone. Delete this email and destroy any copies. 

 
 
The information in this email is intended only for the named recipient and may be privileged or confidential. If 
you are not the intended recipient please notify us immediately and do not copy, distribute or take action based 
on this email. If this email is marked 'personal' Gowling WLG is not liable in any way for its content. E-mails 
are susceptible to alteration. Gowling WLG shall not be liable for the message if altered, changed or falsified.  
 
Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of 
independent and autonomous entities providing services around the world. Our structure is explained in more 
detail at www.gowlingwlg.com/legal.  
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References to 'Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any 
of their affiliated businesses as the context requires. Gowling WLG (Canada) LLP has offices in Montréal, 
Ottawa, Toronto, Hamilton, Waterloo Region, Calgary and Vancouver.  
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Court File No. CV-17-587463-00CI 
Court File No. CV-17-580580-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE ) THURSDAY, THE 7TH 
) 

JUSTICE GLENN HAINEY ) DAY OF MARCH, 2019 

CASE MANAGEMENT ENDORSEMENT 

1. This Case Management Endorsement applies to: 

(a) the action commenced by The Catalyst Capital Group Inc. ("Catalyst") and 

Callidus Capital Corporation ("Callidus") in the matter of The Catalyst 

Capital Group Inc. et. al. v. West Face Capital Inc. et. al. (Court File No. 

CV-17-587463-00CL), including the counterclaim commenced by West 

Face Capital Inc. ("West Face") and Gregory Boland (the "Conspiracy 

Action"), and 

(b) the action commenced by Catalyst and Callidus in the matter of The 

Catalyst Capital Group Inc. et. al. v. Veritas Investment Research 

Corporation et. al. (Court File No. CV-17-580580-00CL) (the "Veritas 

Action"). 

2. Catalyst, Callidus, Newton Glassman, Gabriel De Alba, and James Riley 

(collectively, the "Catalyst Parties") shall deliver their complete, sworn Affidavits of 
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Documents in both the Conspiracy Action and the Veritas Action, and shall produce the 

documents listed on the Schedule As thereto, on or before October 31, 2019. The 

Catalyst Parties shall endeavour to produce their Schedule A documents in tranches, with 

the last tranche to be produced on or before October 31, 2019. 

3. The Schedule B and revised Schedule B to the Catalyst Parties' Affidavit of 

Documents relevant to the Black Cube Campaign (as that term is defined in West Face 

and Boland's Counterclaim) that were delivered on January 15, 2019 and February 8, 

2019, respectively, are "with prejudice" to the Catalyst Parties. 

4. The Catalyst Parties shall serve an amended Statement of Claim in the Conspiracy 

Action as soon as possible, and in any event on or before April 1, 2019. 
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THE CATALYST CAPITAL GROUP -and-
INC. et al. 
Plaintiffs 
WEST FACE CAPITAL INC. et al. -and-

Plaintiffs by Counterclaim 

WEST FACE CAPITAL INC. et al. -and-

Defendants 
THE CATALYST CAPITAL GROUP 
INC. et al. 
Defendants to the Counterclaim 

CANACCORD GENUITY CORP. 

Third Party 

Court File No. CV-17-587463-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

PROCEEDING COMMENCED AT TORONTO 

ORDER 

DAVIES WARD PHILLIPS & VINEBERG LLP 
155 Wellington Street West 
Toronto ON M5V 3J7 

Kent E. Thomson (LSUC# 24264J) 
Email: kentthomson@dwpv.com 
Tel: 416.863.5566 
Matthew Milne-Smith (LSUC# 44266P) 
Email: mmilne-smith@dwpv.com 
Tel: 416.863.5595 
Andrew Carlson (LSUC# 58850N) 
Email: acarlson@dwpv.com 
Tel: 416.367.7437 

Tel: 416.863.0900 
Fax: 416.863.0871 

Lawyers for the Defendants (Plaintiffs by Counterclaim), 
West Face Capital Inc. and Gregory Boland 
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CITATION: The Catalyst Group Inc. v. Vimpelcom Ltd., et al., 2018 ONSC 6920 
  COURT FILE NO.: CV-16-1159500CL 

DATE: November 19, 2018 

SUPERIOR COURT OF JUSTICE – ONTARIO 

- COMMERCIAL LIST 

RE: THE CATALYST GROUP INC. 

AND: VIMPELCOM LTD., GLOBALIVE CAPITAL INC., UBS SECURITIES 
CANADA INC., TENNENBAUM CAPITAL PARTNERS LLC, 64NM 
HOLDINGS GP LLC, 64NM HOLDINGS LP, LG CAPITAL INVESTORS 
LLC, SERRUYA PRIVATE EQUITY INC., NOVUS WIRELESS 
COMMUNICATIONS INC., WEST FACE CAPITAL INC. and MID-
BOWLINE GROUP CORP. 

BEFORE: Hainey J. 

COUNSEL: David C. Moore, Kenneth G.G. Jones, for the Plaintiffs  

Michael Barrack, Kiran Patel, Daniel Szirmak, for the Defendants, Tennenbaum 
Capital Partners LLC, 64NM Holdings CP LLC, 64NM Holdings LP and LG 
Capital Investors LLC 

Orestes Pasparakis, Rahool P. Agarwal, Michael Bookman, for the Defendant, 
Vimpelcom Ltd. 

James D.G. Douglas, Caitlin Sainsbury, Graham Splawski, for the Defendant, 
Globalive Capital Inc. 

David Byers, Daniel Murdoch, Vanessa Voakes, for the Defendant, UBS 
Securities Canada Inc. 

Lucas E. Lung, Jameel Madhany, for the Defendant, Serruya Private Equity Inc. 

Junior Sirivar, Jacqueline Cole, for the Defendant, Novus Wireless 
Communications Inc.  

Kent E. Thomson, Matthew Milne-Smith, Andrew Carlson, for the Defendant, 
West Face Capital Inc. 

Michael D. Schafler, for the Defendant, Mid-Bowline Group Corp. 

 

HEARD: In writing 
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COURT OF APPEAL FOR ONTARIO

CITATION: The Catalyst Capital Group inc. v. VimpelCom Ltd., 2019 ONCA 354
DATE: 20190502

DOCKET: C65431

Tulloch, Benotto and Huscroft JJ.A.

BETWEEN
The Catalyst Capital Group Inc.

Plaintiff (Appellant)

and

VimpelCom Ltd., Globalive Capital Inc., UBS Securities Canada Inc.,
Tennenbaum Capital Partners LLC, 64NM Holdings GP LLC. 64NM Hoidings LP,

LG Capital Investors LLC, Serruya Private Equity Inc., Novus Wireless
Communications Inc., West Face Capital Inc. and Mid-Bowline Group Corp.

Defendants (Respondents)

John E. Callaghan, Benjamin Na, Matthew Karabus, and David C. Moore, for the
appellant

Orestes Pasparakis and Danny Urquhart, for the respondent VimpelCom Ltd.

James D.G. Douglas, Caitlin R. Sainsbury, and Graham Splawski, for the

respondent Globalive Capital Inc.

Daniel S. Murdoch, for the respondent UBS Securities Canada Inc.

Michael Barrack, Kiran Patel, and Daniel Szirmak, for the respondents
Tennenbaum Capital Partners LLC, 64NM Holdings GP LLC, 64NM Holdings LP
and LG Capital Investors LLC

Lucas Lung, for the respondent Serruya Private Equity Inc.

Geoff R. Hall, for the respondent Novus Wireless Communications Inc.
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Kent Thomson and Matthew Milne-Smith, for the respondent West Face Capital
Inc.

Heard: February 19 and 20, 2019

On appeal from the judgment of Justice Gienn A. Hainey of the Superior Court of
Justice, dated April 18, 2018, with reasons reported at 2018 ONSC 2471.

Tulloch J.A.:

OVERVIEW

[1] This case arises out of the failed attempt by the appellant, The Catalyst

Capital Group Inc. ("Catalyst"), to purchase WIND Mobile Corp. ("Wind"). After its

attempt to purchase Wind failed, Catalyst sued the respondents claiming more

than $1 billion in damages. The motions judge dismissed the action on the basis

of issue estoppel, cause of action estoppel, and abuse of process.

[2] Catalyst appeals. For the reasons that follow, I would dismiss the appeal.

FACTS

(1) Background

[3] Wind is a Canadian telecommunications provider. From 2011 to 2014, it was

owned by the respondents VimpelCom Ltd. ("VimpelCom") and Giobalive Capital

Inc. ("Globalive"). VimpelCom held the majority of the total equity and Globalive

held the majority of the voting equity.
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[4] In 2013, VimpelCom announced its intention to sell its interest in Wind.

Catalyst began negotiating with VimpelCom to purchase that interest. The

respondent UBS Securities Canada Inc. ("UBS") advised VimpelCom in these

negotiations.

[5] The negotiations proceeded over many months and gave rise to two

agreements. On March 22, 2014, Catalyst and VimpelCom negotiated a

Confidentiality Agreement providing that the existence and content of their

negotiations were confidential. On July 23, 2014, Catalyst and VimpelCom signed

an Exclusivity Agreement pursuant to which VimpelCom could negotiate only with

Catalyst and could not solicit other bids. The exclusivity period under this

agreement expired on August 18, 2014.

[6] By August 11, 2014, a deal seemed imminent. However, on this date,

VimpelCom advised Catalyst that it wanted a $5 million to $20 million break fee

and insisted on shortening the regulatory approval period for the deal from three

months to two months. Catalyst refused to agree to these demands and ceased

negotiations. The negotiations between Catalyst and VimpelCom proved

unsuccessful. The exclusivity period expired on August 18, 2014 without a deal.

[7] After the exclusivity period expired, a group of purchasers (the "Consortium")

successfully purchased VimpelCom's interest in Wind. The Consortium concluded

the deal within a month of the exclusivity period's expiry. The Consortium had
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made an unsolicited purchase proposal to VimpelCom on August 6, 2014.

VimpelCom did not respond to the proposal until the exclusivity period under its

Exclusivity Agreement with Catalyst expired. The members of the Consortium

included the respondents West Face Capital Inc. ("West Face"), Tennenbaum

Capital Partners LLC ("Tennenbaum"), 64NM Holdings LP ("64NM LP"), 64NM

Holdings GP LLC ("64NM GP"), LG Capital Investors LLC ("LG"), Serruya Private

Equity Inc., and Novus Wireless Communications Inc. Globalive was not initially

part of the Consortium but joined the Consortium following the expiry of the

exclusivity period on August 18, 2014.

(2) Commencement of the Moyse Action

[8] Brandon Moyse ("Moyse"), a junior analyst at Catalyst, left Catalyst and

began working for West Face during the course of Catalyst's negotiations with

VimpelCom. He resigned from Catalyst after the signing of the Confidentiality

Agreement but before the conclusion of the Exclusivity Agreement. Catalyst

commenced an action against Moyse and West Face (the "Moyse Action") to

enforce the non-competition clause in Moyse's employment contract with Catalyst

prior to the failure of Catalyst's bid to acquire Wind.

[9] Following the Consortium's purchase of VimpelCom's interest in Wind,

Catalyst broadened the scope of the Moyse Action. It amended its statement of

claim to allege that Moyse had communicated confidential information to West
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Face about Catalyst's acquisition strategy with respect to Wind. Catalyst alleged

that West Face used the confidential information it received from Moyse to

successfully acquire Wind from VimpelCom. The amendments included a claim for

a constructive trust over West Face's interest in Wind.

(3) Plan of Arrangement Proceedings

[10] Not long after acquiring Wind, the Consortium agreed to sell the company

to Shaw Communications in December 2015. The sale proceeded by a plan of

arrangement under s. 182 of the Business Corporations Act, R.S.O. 1990, c. B. 16,

to enable Shaw to obtain clear title to Wind's shares notwithstanding Catalyst's

constructive trust claim. Catalyst opposed the plan because it would release the

constructive trust claim.

[11] In his decision on the plan of arrangement, reported as Re Mid-BowHne

Group Corp., 2016 ONSC 669, Newbould J. made several adverse findings

against Catalyst:

1) Catalyst deliberately delayed its claim against West Face to prevent it from

selling its shares (para. 33);

2) Catalyst knew the facts underlying its claim for inducing breach of contract in

March 2015 but only mentioned this claim for the first time in oral argument

at the plan of arrangement hearing in January 2016 (paras. 52,56);
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3) Catalyst acted in bad faith by choosing to "!ie in the weeds" until the hearing

of the plan of arrangement application and then springing the "new theory" of

inducing breach of contract (para. 59).

[12] Newbould J. did permit Catalyst to pursue a mini-trial of its constructive trust

claim in the plan of arrangement proceedings. However, he declined to permit

Catalyst to advance its claim for inducing breach of contract in this mini-trial.

Catalyst ultimately declined to pursue a mini-triai, and Newbould J. approved the

plan of arrangement on February 3,2016.

[13] In early February 2016, following the revelation of Catalyst's intention to

bring a claim for inducing breach of contract, counsel for West Face explicitly

invited Catalyst to amend its pleadings in the Moyse Action to include such a claim

if Catalyst in fact intended to pursue it. Catalyst declined to do so. The parties to

the Moyse Action proceeded to schedule trial dates for June 2016.

(4) Commencement of Current Action

[14] Five days before the trial in the Moyse Action was to begin, Catalyst issued

its statement of claim against West Face and the other respondents to the current

action (the "Current Action") alleging breach of contract, breach of confidence,

conspiracy, and inducing breach of contract. Counsel for West Face immediately

wrote to Catalyst's counsel, asserting that the Current Action was litigation by
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installment and an abuse of process. Catalyst did not take any steps in response

to this protest and instead proceeded to trial in the Moyse Action.

(5) Decisions in the Moyse Action

[15] In reasons reported at 2016 ONSC 5271, 35 C.C.E.L. (4th) 242 ("Moyse

Trial Reasons"), Newbould J. found that Catalyst had failed to make out each of

the three elements of the breach of confidence claim. First, Moyse did not

communicate any confidential information about Catalyst's acquisition strategy to

West Face. Second, West Face made no use of such information in acquiring

Wind. Third, even if West Face made use of Catalyst's confidential information,

Catalyst suffered no detriment.

[16] Newbould J.'s findings on the detriment requirement of the breach of

confidence cause of action are most relevant to this appeal. First, Newbould J.

found that it was Catalyst's failure to agree to the break fee that VimpelCom

requested that caused Catalyst to cease negotiations with VimpeiCom: para. 130.

Second, Newbould J. found that there was "no chance" that Catalyst could have

closed the deal with VimpelCom because Catalyst insisted on making the deal

conditional on receiving regulatory concessions from Industry Canada, a condition

VimpelCom was unwilling to agree to: para. 131.

[17] In reasons reported at 2018 ONCA 283, 130 O.R. (3d) 675 ("Moyse ONCA

Reasons"), this court dismissed Catalyst's appeal. This court rejected Catalyst's
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attack on Newbould J.'s factual findings. Contrary to Catalyst's submissions, this

court found that Catalyst was free to amend its pleadings in the Moyse Action to

include a claim for inducing breach of contract but elected not to do so: para. 40.

Similarly, this court noted that evidence pertaining to the dealings between

VimpelCom, on the one side, and West Face and the Consortium on the other was

relevant to Catalyst's claim and West Face's defence that it pursued its own

strategies to purchase the Wind shares. The court noted that Catalyst did not

object to any of this evidence at trial: paras. 41-42. The Supreme Court dismissed

Catalyst's application for leave to appeal: [2018] S.C.C.A. No. 295.

(6) Decision of the Motions Judge: 2018 ONSC 2471

[18] The respondents in the Current Action moved to dismiss Catalyst's claims.

Following this court's dismissal of Catalyst's appeal in the Moyse Action, the

motions judge released comprehensive reasons dismissing Catalyst's claim

("Motions Reasons"). The motions judge dismissed the claim on the basis of issue

estoppel and cause of action estoppel against VimpelCom and Globalive, as well

as against Tennenbaum, 64NM LP, 64NM GP, and LG (the "US Investors"), While

Globalive and the US Investors were not parties to the Moyse Action, the motions

judge found that they were privies of West Face. The motions judge also dismissed

Catalyst's claim against all respondents as an abuse of process. Finally, the

motions judge struck Catalyst's claim of breach of contract against Globalive and

UBS without leave to amend.
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[19] First, the motions judge applied issue estoppel to dismiss the claim against

VimpelCom, Globalive, and the US Investors because he found that Catalyst was

trying to re-litigate the issue of why Catalyst failed to acquire Wind from

VimpelCom. For the motions judge, Catalyst's claim was premised on a new theory

that the Consortium conspired to induce VimpelCom to insist on a break fee

condition that it knew Catalyst would reject. Newbould J., however, had found that

Catalyst had no chance of concluding the deal. He found that there was no

evidence that the Consortium's bid played any part in VimpelCom's decision to

request a break fee, and that it was VimpelCom's refusal to agree to making the

purchase conditional on receiving regulatory concessions that made a deal

impossible. Thus, for Catalyst to succeed in the Current Action, the court would

have to make a finding inconsistent with that of Newbould J. The motions judge

declined to exercise his residual discretion not to apply issue estoppel because

Catalyst was not entitled to a "second bite at the cherry": para. 75.

[20] Second, the motions judge applied cause of action estoppel to dismiss the

claim against VimpelCom, Globalive, and the US Investors because he concluded

that Catalyst's claims in the Moyse Action and the Current Action arose from the

same set of facts. The motions judge identified those facts as Catalyst's failure to

acquire Wind and Wind's subsequent acquisition by the Consortium. Newbould J.

determined this issue against Catalyst in the Moyse Action. While Catalyst

advanced a new theory of liability in the Current Action, it could have and should
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have advanced this theory in the Moyse Action. Newbouid J.'s ruling in the plan of

arrangement proceedings did not bar it from doing so.

[21] Third, the motions judge dismissed Catalyst's claims against all the

respondents as an abuse of process because he found that Catalyst was

attempting to re-litigate why its bid failed. He stressed two factors: first, Catalyst

could have advanced its claims from the Current Action in the Moyse Action; and

second, for Catalyst to succeed in the Current Action, the court would have to

make factual findings inconsistent with those of Newbould J.

[22] Finally, the motions judge struck Catalyst's claim for breach of contract

against Globalive and UBS without leave to amend. He found that Catalyst had

failed to plead the required elements of a breach of contract claim because it failed

to plead that Globalive and UBS were parties to the Exclusivity Agreement and the

Confidentiality Agreement. He declined leave to amend because Catalyst had

many opportunities to properly plead its breach of contract claim and no

amendment could produce a viable cause of action.

ISSUES

[23] The following issues arise on this appeal:

1) Did the motions judge err in dismissing the Current Action on the ground

of issue estoppel?
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2) Did the motions judge err in dismissing the Current Action on the ground

of cause of action estoppel?

3) Did the motions judge err in dismissing the Current Action as an abuse

of process?

4) Did the motions judge err in striking Catalyst's pleadings of breach of

contract against UBS and Globalive without leave to amend?

ANALYSIS

Standard of Review

[24] This court owes deference to the motions judge's application of the tests for

issue estoppel, cause of action estoppel, and abuse of process. As the Supreme

Court held in Penner v. Niagara (Regional Police Sen/ices Board), 2013 SCC 19,

[2013] 2 S.C.R. 125, at para. 27, the decision to apply issue estoppel is

discretionary. Accordingly, an appellate court should intervene only if the motions

judge misdirected himself, came to a decision that is so clearly wrong as to be an

injustice, or gave no or insufficient weight to relevant considerations. This same

standard of review applies to the application of the tests for cause of action

estoppel and abuse of process: Law Society of Manitoba v. Mackinnon, 2014

MBCA 28, 370 D.L.R. (4th) 385, at para. 31; Burcevski v. Ambrozic, 2011 ABCA

178, 505 A.R. 359, at paras. 7-9, leave to appeal refused, [2011]S.C.C.A. No. 388.
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I agree with the respondents that Catalyst has not pointed to an extricable error of

law that would justify applying the correctness standard.

(1) Did the motions Judge err in dismissing the Current Action on
the ground of issue estoppel?

(a) The Law

[25] In Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44, [2001] 2 S.C.R.

460, at para. 25, the Supreme Court outlined the three requirements for issue

estoppel:

1) The same question has been decided;

2) The judicial decision said to give rise to the estoppel is final; and

3) The parties to the judicial decision or their privies were the same persons as

the parties to the proceeding in which the estoppel is raised or their privies.

Even if all three requirements are met, however, the court still has a residual

discretion not to apply issue estoppel when its application would work an injustice:

Danyluk, at paras. 62-63.

[26] The second and third of these requirements were not seriously contested in

this court. Catalyst's only argument on the third requirement is that parties can only

be privies if the same question is involved in both proceedings. Catalyst does not

argue that, should this court: find that the same question is involved in both

803



Page: 13

proceedings, the US Investors and Globalive were insufficiently connected to West

Face to be its privies. Accordingly, the focus of these reasons is on the first

requirement, that the question decided in the two proceedings be the same, as

well as on the residual discretion.

[27] Different causes of action may have one or more material facts in common.

Issue estoppel prevents re-litigation of the material facts that the cause of action

in the prior action embraces: Dany!uk, at para. 54. However, the question out of

which the estoppel arises must be "fundamental to the decision arrived at" in the

prior proceedings: Angle v. M.N.R., [1975] 2 S.C.R. 248, at p. 255. According!y,

the question must be "necessarily bound up" with the determination of the issue in

the prior proceeding for issue estoppel to apply: Danyluk, at paras. 24, 54.

[28] Catalyst argues that the motions judge erred in applying issue estoppel for

the following reasons:

1) Newbouid J.'s findings in the Moyse Action were obiter and collateral to his

decision;

2) Newbould J.'s findings are merely overlapping facts and are incidenta! to

Catalyst's claims in the Current Action;

3) Catalyst may be entitled to a remedy without any inconsistent findings; and

4) The exercise of residual discretion favours not applying issue estoppel.

[29] I disagree and would reject this ground of appeal.
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(b)Newbould J.'s Findings Are Not Obiter

[30] Catalyst submits that Newbould J.'s findings are in obiter and collateral

because they were not necessary to his decision. For Catalyst, the central issue in

the Moyse Action was whether Moyse passed confidential information to West

Face and since Newbould J. found that Moyse had not, his other findings were

collateral.

[31] I would reject this submission. Catalyst's submission is premised on the

assumption that the only fundamental issue in the Moyse Action was whether

Moyse passed confidential information to West Face. However, to succeed in its

breach of confidence claim, Catalyst was also required to prove that West Face

used confidential information in its bid for Wind and that this misuse caused

detriment to Catalyst: Moyse ONCA Reasons,at para. 8.

[32] Canadian courts have consistently rejected the argument that a judicial

finding is merely dictum or collateral because there was another sufficient basis

for the judge's decision. In Stuart v. Bank of Montreal (1909), 41 S.C.R. 516, the

Supreme Court rejected the argument that a judicial finding that is "a distinct and

sufficient ground for its decision [is] a mere dictum because there is another ground

upon which, standing alone, the case might have been determined": p. 534, per

DuffJ. (FitzpatrickC.J. concurring), pp. 539-540, perAnglin J., quoting New South

Wales Taxation Commissioners v. Palmer, [1907] A.C. 179 (P.C.), at p. 184. More

805



Page: 15

recently, the Federal Court of Appeal held that a judge's finding on one necessary

element of a claim gave rise to issue estoppel even though the judge had earlier

in his reasons reached a conclusion on another element that was sufficient to

dispose of the claim: Pharmascience Inc. v. Canada (Health), 2007 FCA 140,282

D.L.R. (4th) 145, at paras. 34-35.

[33] As West Face submits, accepting Catalyst's argument would lead to absurd

consequences, because it would make the applicability of issue estoppel

dependent on the order in which the court chooses to address issues in its reasons.

Baron Bramwell's statement in Membery v. The Great Western Railway Co.

(1889), 14 App. Cas. 179 (H.L), at p. 187, cited in Stuart by Anglin J. at p. 539,

provides a complete answer to Catalyst's argument:

Of course it is in a sense not necessary that I should
express an opinion on this as the ground I have first
mentioned, in my opinion, disposes of the case. But if,
instead of mentioning that ground first, I had mentioned
the one I am now dealing with, it would, on the same
reasoning, be unnecessary to mention that. What I am
saying is not obiter, not a needless expression of opinion
on a matter not relevant to the decision. There are two
answers to the plaintiff; and I decide against him on both;
on one as much as on the other.

(c) Newbould J/s Findings Are Central to the Current Action

[34] Catalyst further submits that Newbould J.'s findings are merely overlapping

facts such that the same question was not determined. For Catalyst, the Moyse
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Action was about confidential information that Moyse received and transmitted. In

contrast, Catalyst submits that this action concerns the transmission of confidential

information by VimpelCom and/or UBS to the Consortium in breach of the

Confidentiality Agreement and the Exclusivity Agreement. As a result, it follows

that Newbould J.'s finding that even if Moyse did pass on confidential information

to West Face, and such confidential information did not cause detriment to

Catalyst, it does not mean that confidential information that VimpelCom and/or

UBS leaked to the Consortium did not cause detriment to Catalyst.

[35] I do not accept this argument. It is facially appealing. However, it is premised

on a misunderstanding of what the parties put at issue in the Moyse Action.

[36] The Moyse Action necessarily concerned the overall conduct of West Face

and the other Consortium members. As Catalyst had no direct evidence that

Moyse gave West Face confidential information, it submitted that the court should

infer from all the evidence that he did so: Moyse Trial Reasons, at para. 7. As

Newbould J. recognized, this required the court to examine West Face's "overall

course of conduct" to determine if there was a transfer of Catalyst's confidential

information or if there were other explanations for West Face's conduct; Moyse

Trial Reasons, at paras. 72-73. Therefore, whether West Face received any

confidential information in breach of the Confidentiality Agreement and the
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Exclusivity Agreement, and whether West Face's use of confidential information

caused any detriment to Catalyst, were live issues at trial.

[37] Newbould J. was thus required to analyze whether the conduct of West Face

and other Consortium members was consistent with the use of confidential

information and whether there was any evidence that the use of confidential

information caused Catalyst a detriment. He was entitled to draw inferences from

the evidence as to what would likely have happened but for a misuse of confidential

information: Cadbury Schweppes Inc. v. FBI Foods Ltd., [1999] 1 S.C.R. 142, at

para. 73. As the motions Judge noted, West Face invited Newbouid J. to make

findings of fact that Catalyst failed to acquire Wind because it refused VimpelCom's

demand for a break fee and because it would have been unable to obtain

regulatory concessions. Catalyst did not object to any of these proposed findings

of fact as being outside of the scope of the Moyse Action: Motions Reasons, at

para. 40. In fact, Catalyst elicited considerable evidence on the dealings between

VimpelCom and UBS, and the Consortium, and urged Newbould J. to make certain

findings in respect of these dealings: Moyse ONCA Reasons, at para. 42. Catalyst

cannot now complain that it was improper for Newbould J. to make contrary

findings or that those contrary findings were not essential to his decision.

[38] I thus do not accept Catalyst's argument that Newbould J.'s findings on

detriment were restricted to detriment from confidential information transmitted by

808



Page: 18

Moyse. Perhaps this would have been the case had Catalyst litigated the Moyse

Action differently or had it produced direct evidence of leaks of confidential

information by Moyse. However, Catalyst chose to put at issue not only the

Consortium's entire conduct, but also the reasons why Catalyst failed to acquire

Wind and whether misuse of confidential information by the Consortium had

anything to do with that failure. As this court found, Newbould J. did not overstep

his bounds in finding against Catalyst on these issues: Moyse ONCA Reasons, at

paras. 39-42.

(d)Newbould J.'s Findings Would Bar Catalyst from Establishing

Liability

[39] Catalyst submits that Newbould J.'s findings about why it failed to acquire

Wind would not bar it from gaining a remedy for its claims. Catalyst argues that,

even accepting Newbould J.'s findings, it is nonetheless entitled to recovery. I

would reject this submission.

[40] In its argument, Catalyst focuses in particular on its claims against West

Face, Globalive, and the US Investors for breach of confidence and inducing

breach of contract. Relying on certain statements in Cadbury Schweppes that

establish that the court has jurisdiction to grant a remedy dictated by the facts of

the case rather than strict doctrinal considerations, Catalyst submits that it may be
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entitled to equitable remedies such as an accounting of profits even if it suffered

no financial loss.

[41] However, the jurisprudence is clear that a claimant must prove detriment to

establish liability for breach of confidence, inducing breach of contract, and

conspiracy: Lysko v. Braley (2006), 79 O.R. (3d) 721 (CA), at paras. 17-19;

Persaud v. Telus Corporation, 2017 ONCA 479, at para. 26; Cement LaFarge v.

B.C. Lightweight Aggregate, [1983] 1 S.C.R. 452, at pp. 471-472. There is no

contradiction between this requirement to prove detriment and the passages from

Cadbury Schweppes that Catalyst points to. Lysko explicitly accepted that Cadbury

Schweppes adopted a broad definition of detriment but confirmed the requirement:

paras. 18-19. Accordingly, Newbould J.'s findings would bar Catalyst from

establishing the liability of West Face, Globalive, and the US Investors for breach

of confidence, inducing breach of contract, and conspiracy.

[42] Nor do I accept that the fact that detriment is not required to establish liability

for breach of contract changes my analysis. Catalyst did not plead breach of

contract against West Face or the US Investors. Admittedly, Catalyst did plead

breach of contract against Globalive. However, as I will explain later in these

reasons, the motions judge correctly struck Catalyst's pleading of breach of

contract against Globalive as disclosing no reasonable cause of action without

leave to amend. Accordingly, Catalyst was required to prove detriment for each of
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the causes of action it validly pled against West Face, Globalive, and the US

Investors.

[43] Moreover, I do not place weight on the availability of alternative remedies.

Catalyst did not plead any of the alternative remedies such as an accounting for

profits that it now refers to on appeal. Instead, it repeatedly pled that the breach of

confidence and inducement of breach of contract caused it to fail to acquire Wind.

This is a precise inconsistency with Newbould J.'s findings.

[44] These inconsistencies also lead me to reject Catalyst's submission that the

fact that it has pled different causes of action in the Current Action means issue

estoppel cannot apply. Issue estoppel applies precisely when there are different

causes of action as long as those causes of action have a material fact in common:

Danyiuk, at para. 54. For instance, in Danyluk, the claim to unpaid commissions

was a material fact in both the administrative proceeding under the Employment

Standards Act, R.S.O. 1990, c. E. 14, and the civil claim for wrongful dismissal:

para. 55. In the present case, the motions judge correctly identified that the need

to prove detriment, namely that the respondents' conduct caused Catalyst to fail

to acquire Wind, was a material fact common to the relevant causes of action

Catalyst asserted in both actions.

[45] Lastly, I do not accept that issue estoppel cannot apply even in the face of

Newbould J.'s findings because those findings simply overlap with the issues in
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the Current Action and are not fundamental to his decision. Comparing the present

case with the Supreme Court's decision in Angle illustrates that Newbould J.'s

findings were not merely overlapping. Angle was a case involving merely

overlapping facts. There, Dickson J. concluded that a finding that a shareholder

was not under an obligation to pay a corporation for a benefit was not legally

indispensable to the judgment En the prior tax proceeding as this indebtedness was

only relevant to a subsidiary issue. There was no necessary inconsistency

between the shareholder being obligated to pay the corporation and the decision

that the shareholder had received a taxable benefit: pp. 255-256. In contrast, here

Newbould J.'s finding that there was no chance Catalyst could have successfully

concluded a deal with VimpelCom made it impossible for Catalyst to succeed on

its breach of confidence claim in the Moyse Action. This finding similarly makes it

impossible for Catalyst to succeed on its claims in the Current Action against West

Face, Giobalive, and the US Investors for breach of confidence, inducing breach

of contract, and conspiracy without a court having to make inconsistent findings,

as proof of loss is an element of those claims.

(e) Residual Discretion

[46] Catalyst argues that the motions judge erred in not exercising his residual

discretion to permit Catalyst's action to proceed. Relying on Dany!uk, Catalyst

argues that the motions judge's analysis was cursory and that he erred En principle

by failing to address the factors for and against the exercise of the discretion.
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Catalyst submits that applying issue estoppel results in an injustice to Catalyst

because there has been no discovery of VimpelCom or UBS regarding the

circumstances surrounding the sale ofVimpelCom's shares of Wind.

[47] I would not accept this argument. The court does have residual discretion,

but its exercise is more limited in nature in this case because the Moyse Action

was a court proceeding, not an administrative proceeding as in Danyluk: Dany!uk,

at para. 62. The passage in the motions judge's reasons where he explicitly

referred to residual discretion was brief. However, his conclusion, at para. 75, that

Catalyst failed to put its "best foot forward" and is not entitled to a "second bite at

the cherry" was reasonable. It must be read in light of the motions judge's extensive

reasons addressing Catalyst's failure to advance its current claims in the Moyse

Action and its attempt to re-litigate Newbould J.'s findings in the Moyse Action.

[48] Finally, I am not convinced that the application of issue estoppel in these

circumstances would work an injustice. In Danyiuk, the court found such an

injustice because the appellant's claim to empioyment commissions was never

properly adjudicated due to procedural unfairness in the administrative

proceedings the appellant pursued before commencing a civil action: para. 80. In

contrast, in this case, Catalyst received a procedurally fair trial, the result of which

this court upheld on appeal, While issue estoppel bars Catalyst from eliciting

evidence and advancing new theories of liability against West Face, this is not a
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manifest injustice since Catalyst could have eilcited that evidence and advanced

those theories in the Moyse Action.

(2) Did the motions judge err in dismissing the Current Action on
the ground of cause of action estoppel?

(a) The Law

[49] The purpose of cause of action estoppel is to prevent the re-litigation of

claims that have already been decided. As expressed by Vice Chancellor Wigram

in Henderson v. Henderson (1843), 67 E.R. 313, at p. 319, it requires parties to

"bring forward their whole case." The court: thus has the power to prevent parties

from re-litigating matters by advancing a point in subsequent proceedings which

"properly belonged to the subject of the [previous] litigation".

[50] For cause of action estoppel to apply, the basis of the cause of action and

the subsequent action either must have been argued or could have been argued

in the prior action if the party in question had exercised reasonable diligence:

Grandviewv. Doering, [1976] 2 S.C.R. 621, at p. 638. That said, I accept Catalyst's

submission that it is not enough that the cause of action could have been argued

in the prior proceeding. It is also necessary that the cause of action properly

belonged to the subject of the prior action and should have been brought forward

in that action: Hoque v. Montreal Trust Co. of Canada, 1997 NSCA 153,162 N.S.R.

(2d) 321, at para. 37, leave to appeal refused, [1997] S.C.C.A. No. 656;
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Pennyfeather v. Timminco Ltd., 2017 ONCA 369, at para. 128, leave to appeal

refused, [2017] S.C.C.A. No. 279.

[51] Like issue estoppel, cause of action estoppel also requires a final judicial

decision and that the parties to that decision were the same persons or the privies

to the parties to the present proceeding: Pennyfeather, at para. 128; Canam

Enterprises Inc. v. Coles (2000), 51 O.R. (3d) 481 (C.A.), at para. 21, rev'd on

other grounds, 2002 SCC 63, [2002] 3 S.C.R. 307. As these requirements were

not seriously contested before us, I will not discuss them further.

(b) Catalyst Could Have Brought Forward its Claims in the Moyse

Action

[52] Catalyst submits that cause of action estoppel should not appiy because it

could not have brought forward its current claims in the Moyse Action. In particular,

Catalyst argues that it was barred from advancing its claim for inducing breach of

contract in the Moyse Action. Newbould J., however, found that Catalyst was

aware of its claim for inducing breach of contract by March 2015 and that it chose

to "lie in the weeds" rather than assert its claim: Mid-Bowline, at para. 59. Catalyst

never took steps to amend its pleadings in the Moyse Action to add a claim for

inducing breach of contract in the Moyse Action even though West Face explicitly

invited it to four months prior to the trial. This case is thus analogous to Martin v.

Goldfarb, [2006] O.T.C. 629 (S.C.), where Perel! J. applied cause of action

815



Page: 25

estoppel against corporate claims when the individual plaintiff had the opportunity

to join the corporate claims to a previous individual action but failed to do so: at

paras. 70, 78-79.

[53] Furthermore, I would reject Catalyst's argument that the possibility that new

evidence would be obtained from VimpelCom and UBS regarding the sale of Wind

in the Current Action means that cause of action estoppel should not apply. New

evidence is only a basis to re-open litigation if it would "entirely chang[e]" the case

and the party could not have reasonably ascertained it through reasonable

diligence: Grandview, at pp. 636-637. Even assuming that the new evidence was

so important as to entirely change the case, Catalyst could have ascertained this

evidence through reasonable diligence in the Moyse Action. Catalyst knew of the

facts underlying its claim for inducing breach of contract by March 2015. It thus

had ample time to elicit this evidence at the trial of the Moyse Action. In Grandvlew,

the plaintiff [earned of a new theory of liability only following the trial of the first

action, and the majority of the Supreme Court still applied cause of action estoppel:

pp. 632-633. Here, the case for applying cause of action estoppel is even more

compelling, as Catalyst was aware of its new theory of liability more than a year

prior to the trial of the Moyse Action.

816



Page: 26

(c) Catalyst Should Have Brought Forward its Claims in the Moyse

Action

[54] Catalyst's central argument on cause of action estoppel is that it was

appropriate for Catalyst to advance its current claims in a new action rather than

amending its pleadings in the Moyse Action. Catalyst submits that the focus of the

Moyse Action was the leak of confidential information by Moyse. In contrast, the

Current Action focuses on breaches of the Exclusivity and Confidentiality

Agreements that West Face allegedly induced. The Current Action thus involves

separate and distinct causes of action that flow from distinct legal relationships.

Catalyst submits that the factors Hoque outlined to guide the court's determination

of whether a party should have raised a matter in a prior proceeding show that

Catalyst should not have advanced its current claims in the Moyse Action.

[55] I do not agree. In Hoque, at para. 37, Cromwell J.A. (as he was then)

outlined several factors that are relevant to whether a matter should have been

raised in a prior proceeding. These include the following:

1) Whether the second proceeding is a collateral attack against the earlier

judgment;

2) Whether the second proceeding relies on evidence that could have been

discovered in the past proceeding with reasonable diligence; and
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3) Whether the second proceeding relies on a new legal theory that could have

been advanced in the past proceeding.

[56] These three factors weigh against Catalyst in this case. As I have already

found, the Current Action would require the court to make findings inconsistent

with those of Newbould J. in order for Catalyst to establish liability for conspiracy,

breach of confidence, and inducing breach of contract. It thus involves a collateral

attack against Newbould J.'s trial decision. Moreover, as I have previously stated,

the new evidence that Catalyst points to could have been discovered in the Moyse

Action through reasonable diligence.

[57] The same is true of Catalyst's new legal theory that Globalive and UBS

communicated confidential information to the Consortium and the Consortium

used this information to induce VimpelCom to breach the Exclusivity and

Confidentiality Agreements. 1 agree with Catalyst that its legal theory of causation

in the Current Action is distinct from its theory of causation in the Moyse Action.

However, I accept West Face's submission that this is analogous with Grandview,

where the majority of the Supreme Court applied cause of action estoppel. In

Grandview, the subject matter of both actions was that water flowed from the

defendant's land onto the plaintiff's. Only the theory as to which way the water

reached the plaintiff's land changed between the two actions. Similarly, in this

case, the subject matter of both the Moyse Action and the Current Action is the
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flow of confidential information to West Face. While Catalyst does have a different

legal theory in this action, that theory only outlines a different means by which

confidential information flowed to and was used by West Face.

[58] Nor am I persuaded that the different legal claims Catalyst has advanced in

this action bar the operation of cause of action estoppel. I acknowledge that the

existence of a "separate and distinct" cause of action is a factor that might weigh

against applying cause of action estoppel: Hoque, at para. 37. However, as Sharpe

J. (as he was then) held in Las Vegas Strip Ltd. v. Toronto (City) (1996), 30 O.R.

(3d) 286 (Gen. Div.), at p. 297, aff'd (1997), 32 O.R. (3d) 651 (C.A.), the iaw does

not permit the manipulation of the underiying facts to advance a new legal theory.

Similarly, this court has held that cause of action estoppel bars "a subsequent

lawsuit relating to the same loss being advanced on a different cause of action":

Lawyers' Professional Indemnity Co. v. Rodriguez, 2018 ONCA 171,139 O.R. (3d)

641, at para. 47, leave to appeal refused, [2018] S.C.C.A. No. 128 (Emphasis

added).

[59] I find that Sharpe J.'s decision in Las Vegas Strip is analogous and confirms

that cause of action estoppel should apply even though Catalyst has advanced

distinct legal claims in the Current Action. In Las Vegas Strip, a strip club

unsuccessfully argued that its operation was a legal non-conforming use under a

municipal bylaw in a prior proceeding. The strip club then commenced a
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subsequent proceeding alleging that the bylaw was invalid on municipal law and

Charter grounds. Sharpe J. acknowledged that the strip club had raised "new legal

arguments" in the second proceeding: p. 298. However, he found that it was barred

from doing so because the prior proceedings put squarely in issue the same matter

central to the second proceeding, namely the strip club's legal right to operate. The

strip club was free to raise the municipal law and Charter arguments in the prior

proceeding but elected not to do so: pp. 295-296. This court affirmed Sharpe J/s

decision on the same basis: p.651.

[60] Similarly, in this case Catalyst was free to raise its inducing breach of

contract and conspiracy claims in the Moyse Action but elected not to do so. I

acknowledge, as Sharpe J. did, that Catalyst has raised new legal arguments.

However, the motions judge reasonably concluded, at para. 78 of his reasons, that

these new legal arguments arose from the same set of facts, namely Catalyst's

failure to acquire Wind and its acquisition by the Consortium. Catalyst's current

claims certainly sought to add certain facts related to VimpelCom and UBS's

conduct and to subtract other facts related to Moyse's conduct. However, as

Sharpe J. held in Las Vegas Strip, attempting to add or subtract facts does not

change the reaiity that the underlying subject matter is the same and all of the facts

were available in the earlier action: p. 297.
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(3) Did the motions judge err in dismissing the Current Action as
an abuse of process?

(a) The Law

[61] It is well-recognized that the re-litigation of issues that have been before the

courts in a previous proceeding will create an abuse of process. As stated by the

Supreme Court of Canada in Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 63,

[2003] 3 S.C.R. 77, at para. 52:

[F]rom the system's point of view, relitigation carries
serious detrimental effects and should be avoided unless
the circumstances dictate that relitigation is in fact
necessary to enhance the credibility and the
effectiveness of the adjudicative process as a whole.

[62] The abuse of process doctrine applies to prevent the attempt to impeach a

judicial finding by re-litigation in a different forum: C.U.P.E., at para. 46. It is a

flexible doctrine unencumbered by the mutuality of parties requirement that applies

to issue estoppel and cause of action estoppel: C.U.P.E., at para. 37. While abuse

of process does include a finality requirement, that requirement is met in this case

because the Supreme Court dismissed Catalyst's application for leave to appeal

from this court's decision in the Moyse Action.

[63] The need to protect the integrity of the adjudicative functions of courts

compels a bar against re-iitigation: C.U.P.E., at para. 43. Ifre-litigation leads to the

same result, there will be a waste of judicial resources, and if it leads to a different

result, the inconsistency will undermine the credibility of the Judicial process:
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C.L/.P.E, at para. 51. The law thus seeks to avoid re-litigation primarily for two

reasons: first, to prevent overlap and wasting judicial resources; and second, to

avoid the risk of inconsistent findings: Petrelli v. Lindell Beach HoHday Resort Ltd.,

2011 BCCA367, 24 B.C.L.R. (5th) 4, at para. 71; see also C.U.P.E., at para. 51;

Donald J. Lange, The Doctrine of Res Judicata in Canada, 4th ed. (Markham, ON:

LexisNexis Canada Inc., 2015), pp. 217-218.

(b)The Current Action is an Abuse of Process

[64] The motions judge rightly concluded that Catalyst's Current Action was an

abuse of process as against all respondents because the Current Action is an

attempt to re-litigate the findings in the Moyse Action.

[65] Both of the concerns underlying the abuse of process doctrine are present

here. Catalyst's claim is abusive both because: (a) it directly overlaps with the

issues that were before the court in the Moyse Action; and (b) it can only be

successful if the court rejects the findings made by Newbould J. For the reasons

already outlined under issue estoppel and cause of action estoppel, Catalyst is

trying to re-litigate Newbould J.'s factual finding that Catalyst's own actions caused

its failure to acquire Wind. This is an abuse of process.

[66] Moreover, Catalyst's behaviour exhibits classic signs of re-litigation.

Newbould J. found that Catalyst chose to "lie in the weeds" for strategic reasons

and then to spring a new theory at the last moment: Mid-Bowiine Group, at para.
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59. Catalyst filed its statement of claim in the Current Action mere days before the

trial of the Moyse Action. This is analogous to Bear v. Merck Frosst Canada & Co.,

2011 SKCA 152, 345 D.L.R. (4th) 152. where a law firm directed the

commencement of a new class action merely a day after it exhausted its appeal

processes of the dismissal of the previous class action. In that case, the

Saskatchewan Court of Appeal found that there was nothing in the second class

action that could not have been advanced in the first class action and that the law

firm was attempting "to litigate by installment": paras. 76-78. Accordingly, the court

found that the new class action was an abuse of process.

[67] Catalyst's submission that abuse of process is not intended to prevent the

raising of a separate cause of action in a subsequent action should be rejected.

As previously discussed, Catalyst could have raised the claims it advances in the

Current Action in the Moyse Action. It elected not to. As this court recently held,

abuse of process applies where issues "could have been determined" but were

not: Winter v. Sherman Estate, 2018 ONCA 703, 42 E.TR. (4th) 181, at para. 7.

Moreover, it also applies to prevent re-litigation of previously decided facts: Winter,

at para. 8. As previously stated, for Catalyst to succeed in the Current Action, a

court would have to reach different factual findings from those of Newbould J. on

the reasons why Catalyst failed to acquire Wind.
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[68] Moreover, none of the factors the Supreme Court outlined in C.U.P.E. that

would permit re-Ntigation apply in this case. The Supreme Court stated, at para.

52, that it might be appropriate to permit re-litigation in the following circumstances:

1) When the first proceeding is tainted by fraud or dishonesty;

2) When fresh, new evidence, previously unavailable, conclusively impeaches

the original results; or

3) When fairness dictates that the original result should not be binding in the

new context.

[69] Catalyst does not allege that the first proceeding is tainted by fraud or

dishonesty. To the extent that there is a possibility that new evidence from

VimpeiCom and UBS regarding the sale of Wind might impeach the original

results, this evidence was not previously unavailable and could have been

adduced by Catalyst at the trial of the Moyse Action. As for the fairness factor, the

Supreme Court clarified that this would apply if the stakes in the original

proceeding were too minor to give a party an adequate incentive to litigate:

C.U.P.E., at para. 53. However, the financial stakes in the Moyse Action were not

minor and Catalyst robustly litigated that proceeding.

[70] Catalyst's reliance on Goudge J.A.'s dissenting reasons in Canam, which

the Supreme Court subsequently upheld, is misplaced. Canam is distinguishable
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on the facts because it concerned a claim that a party could not have raised in

prior proceedings, not one which a party could have raised but chose not to. In

Canam, a purchaser first sued the vendor in contract. The court found that there

had been a misrepresentation by the vendor's realtors but dismissed the

purchaser's claim because of the doctrine of merger. The purchaser then sued its

lawyer in tort for professional negligence. The lawyer commenced third party

proceedings against the realtors in which he sought to add them as joint tortfeasors

for their misrepresentations to the purchaser. As neither the lawyer nor the realtor

were parties to the purchaser's original contractual action against the vendor,

Goudge J.A. found that the lawyer was not attempting to re-IEtigate a claim because

he had not and could not have raised this issue previously: para. 58. In contrast,

in this case Catalyst could have raised its claims in the Current Action but elected

not to do so.

(4) Did the motions judge err in striking Catalyst's pleadings of
breach of contract against UBS and Globalive without leave to
amend?

[71] The motions judge struck Catalyst's pleadings of breach of contract against

UBS and Globalive without leave to amend. Catalyst makes two submissions.

First, it argues that the motions judge erred in striking the pleadings because

Catalyst did plead all elements of privity of contract against both Globalive and

UBS. Second, Catalyst submits that the motions judge should have granted leave
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to amend because an amendment could have cured any deficiencies without

incompensable prejudice to the respondents.

[72] I do not agree.

[73] First, the motions Judge correctly concluded that the pleadings did not

disclose a reasonable cause of action because they failed to plead privity of

contract. A claim for breach of contract must contain sufficient particulars to identify

the parties to the contract: Mccarthy Corporation PLC v. KPMG LLP, [2007] O.J.

No. 32 (S.C.), at para. 26. Similarly, it is trite law that, subject to certain exceptions

that are not applicable here, a non-party to a contract cannot be sued for breach

of contract: Greenwood Shopping Plaza Ltd. v. Beattie, [1980] 2 S.C.R. 228,at pp.

236-238.

[74] As the motions judge found, Catalyst failed to plead that either Globalive or

UBS were parties to the Exclusivity Agreement or the Confidentiality Agreement.

Catalyst's statement of claim listed the parties to each agreement without including

either Gtobalive or UBS. While Catalyst did plead that UBS was "bound"by these

agreements, the motions judge correctly concluded that as a matter of law UBS

could not be bound to an agreement to which it was not a party in these

circumstances. With respect to Globalive, the motions judge found that the claim

must also fail. Catalyst's theory is that Globalive is vicariously liable for the actions

of its principal, Anthony Lacavera ("Lacavera"), who Catalyst in turn pleads was
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bound not to undermine the Exclusivity Agreement. However, Catalyst pleads that

Lacavera was not a party to the Exclusivity Agreement, so this claim similarly fails.

[75] Second, the motions judge's decision to deny leave to amend was

reasonable. The decision whether or not to grant leave to amend is a discretionary

decision entitled to deference: RWDi Air Inc. v. N~SCi Technologies Inc., 2015

ONCA817, at para. 14. The motions judge denied leave to amend both pleadings

because Catalyst had many opportunities to properly plead its breach of contract

claims and since the absence of any contract between Catalyst and Globalive or

UBS meant that no amendments could make the pleading legally tenabie. Both of

these findings are consistent with jurisprudence establishing that a court may deny

leave to amend where a party has had many opportunities to properly plead the

claims and where amendments could not make the pleadings legally tenabie: see

Cavanaugh v. GrenvlHe Christian College, 2013 ONCA 139, 360 D.L.R. (4th) 670,

at paras. 82-83; RWDI, at para. 14.

CONCLUSION

[76] In all the circumstances, I would dismiss the appeal.

[77] With respect to the issue of costs, the parties agreed that should the

disposition of this appeal be in favour of the respondents, then they should be

awarded their costs coliectively fixed in the amount of $300,000. Accordingly, costs
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are hereby awarded to the respondents collectively, fixed in the mount of

$300,000, inclusive of all taxes and disbursements.

Released: , MAY-2

a^zu^
^yyj. ^ ^^G^rA
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A	bitter	dispute	over	the	hiring	of	a	junior	employee	has	ended	up	in	court,	as	two	top-tier	Bay	Street

investment	firms	battle	each	other	over	confidentiality	and	competition	issues.

In	May,	Brandon	Moyse,	an	analyst	at	distressed	debt	specialist	Catalyst	Capital	Group	Inc.,	quit	to	join

West	Face	Capital	Inc.	Soon	after,	Catalyst	sent	a	stern	letter	to	West	Face,	initiating	a	months-long

fight.	In	its	suit	against	West	Face	and	Mr.	Moyse,	Catalyst	alleges	that	Mr.	Moyse	broke	the	terms	of

his	non-compete	clause,	which	states	he	can't	work	at	a	rival	firm	for	six	months.

It	is	rare	to	see	a	fight	over	a	low-level	employee.	Typically,	such	cases	arise	when	partners	or

managing	directors	change	firms.	However,	Catalyst	alleged	that	materials	the	analyst	sent	to	his	new

firm	during	the	interview	process	were	"highly	sensitive	and	confidential,"	and	also	worried	that	Mr.

Moyse	would	disclose	additional	information	on	crucial	files.	Both	Catalyst	and	West	Face	have

business	dealings	with	Canadian	wireless	companies	Wind	Mobile	and	Mobilicity.

In	a	letter	responding	to	Catalyst's	initial	complaint,	Mr.	Moyse	and	West	Face	argued	neither	party	did

anything	wrong.	However,	e-mails	cited	in	court	documents	show	that	Mr.	Moyse	sent	some	examples

of	his	work	to	West	Face	in	March,	along	with	his	r�sum�,	even	though	these	memos	were	marked

"confidential"	and	"for	internal	discussion	purposes	only."

At	West	Face,	the	partner	who	received	them	circulated	the	memos	to	other	partners	and	a	vice-

president,	"understanding	that	the	information	was	confidential	and	of	the	concern	associated	with	its

disclosure,"	according	to	court	documents.

Mr.	Moyse's	counsel	argued	in	their	submissions	that	Mr.	Moyse's	decision	to	send	the	memos	was

simply	a	"rookie	mistake."	The	defendants	also	argued	that	the	analysis	in	the	memos	wasn't

confidential.	"I	multiply	publicly	available	numbers	by	publicly	available	numbers.	Like-minded

people	would	have	done	the	same	thing,"	Mr.	Moyse	said	in	a	cross-examination.

However,	the	analyst	admitted	during	his	deposition	that	he	deleted	the	e-mail	after	sending	it,	and

said	that	he	did	so	because	he	realized	some	of	the	information	was	proprietary.

As	the	case	developed	over	the	summer,	Catalyst's	lawyers	argued	that	Mr.	Moyse	had	confidential

documents	such	as	a	presentation	Catalyst	gave	to	some	investment	bankers	about	the	concept	and

strategy	of	an	investment.

On	Nov.	10,	Justice	Thomas	R.	Lederer	issued	an	interim	judgment	stating	that	sending	confidential

documents	and	possessing	the	additional	Catalyst	files	is	a	serious	issue	–	even	though	there	was	no

proof	that	West	Face	had	seen	them.
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The	interim	judgment	prevents	Mr.	Moyse	from	starting	work	at	West	Face	until	Dec.	22	–	six	months

after	he	left	Catalyst.	Until	then,	Catalyst	must	pay	his	West	Face	salary.

The	judgment	also	authorizes	a	review	of	documents	from	Mr.	Moyse's	personal	computer.

West	Face	will	appeal	the	interim	ruling.	Lawyers	for	all	three	parties	declined	to	comment.
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Bay Street feud over analyst hire escalates in court
By TIM KILADZE 

Catalyst has filed a new motion against West Face

The legal battle between two wellknown Bay Street investment funds is heading back to court, and it has
become more intense.

The fight started last May when an analyst at distressed debt specialist Catalyst Capital Group Inc. quit to join
West Face Capital Inc. Catalyst, run by Newton Glassman, alleges that the lowlevel employee provided West
Face, run by Greg Boland, with critical confidential information about its strategy and operations.

Catalyst argues this is a problem because both funds have business dealings with Canadian wireless
companies Wind Mobile and Mobilicity.

The fight first landed in court last fall, where a judge ruled that the analyst could not start working at West
Face until December 22 – six months after he left Catalyst.

Catalyst has since filed a new motion, asking for an injunction that would prevent West Face from
"participating in the management and/or strategic direction of Wind Mobile" and from participating in the
upcoming federal spectrum auction.

The motion centres on West Face's participation in the acquisition of Wind Mobile, which was announced in
September. In the filing, Catalyst notes that it originally had an exclusivity agreement with Wind, but the talks
ultimately fell through. "Within days," West Face and its partners negotiated the purchase of Wind.

"West Face could not have negotiated the deal... without access to Catalyst's confidential information, which
was provided to it by [analyst Brandon] Moyse," Catalyst alleged in court filings.

Catalyst is now trying to prevent private information from being used again. "Armed with Catalyst's
confidential information... West Face will be able to help Wind compete unfairly against Mobilicity in the
spectrum auction," the investment fund alleged.

"Catalyst Capital's unsubstantiated allegations about West Face are without merit and their claim is being
pursued to damage West Face, and not for any proper purpose," a lawyer for West Face wrote in an email.
"West Face intends to defend the claim vigorously."

Because Catalyst has not filed an affidavit in court, West Face does not have specific allegations to which it
can respond. Catalyst declined to comment.

When Catalyst first took the case to court, it argued that materials sent by the analyst to his new firm during
the interview process were "highly sensitive and confidential," according to court documents, and that the
partner at West Face who received them circulated the memos to other partners and a vicepresident,
"understanding that the information was confidential and of the concern associated with its disclosure." (Some
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of the memos were marked "confidential" and "for internal discussion purposes only.")

Now Catalyst is concerned about the files stored on the analyst's and West Face's electronic devices. In
November the judge authorized a review of Mr. Moyse's personal devices, and interim reports, according to
Catalyst, have revealed many mentions of important key words, such as "West Face" and "Wind," as well as
"Turbine," Catalyst's codename for its potential Wind acquisition.

Catalyst is now asking for an order that also authorizes a forensic search of West Face's computers and
mobile devices to see if its confidential information turns up.

However, its motion will be heard on March 19 and bids for the spectrum auction are due in early March.
Once they are submitted, the auction quickly unfolds, which means any injunction may be too late.

Editor's Note: An earlier version of this story stated West Face acquired Wind Mobile in September. As noted
later in the story, West Face along with its partners negotiated the purchase. West Face was part of a
consortium of financial investors that financed the transaction and also included Tennenbaum Capital
Partners, LG Capital Investors, Serruya Private Equity, Novus Wireless Communications, and Globalive
Capital (the holding company of Wind's founder Anthony Lacavera).     
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Wind Mobile ownership under threat as Bay Street hiring tiff 
spirals into legal brawl

THERESA TEDESCO | February 4, 2015 | Last Updated: Feb 4 6:47 PM ET
More from Theresa Tedesco | @tedescott

The fallout from the breach of an employment contract is threatening to upset the ownership of Wind Mobile, currently the only 
viable fourth player in Canada’s wireless industry.

What began as an innocuous employment tiff between two high-profile Bay Street investment funds over Brandon Moyse, a junior 
investment analyst who decamped from Catalyst Capital Group Inc. for West Face Capital Inc. last year, has now escalated into a 
potentially volatile legal brawl involving allegations over the deliberate misuse of critical confidential and proprietary information to 
gain a competitive edge.

In a motion filed with the Ontario Superior Court of Justice, Catalyst is seeking a declaration ordering West Face to set aside its 
ownership in Wind Mobile and hold it in trust for Catalyst, claiming that the Toronto-based private equity fund used confidential 
information provided by a former employee to purchase its stake in the fledgling wireless carrier. At the same time, Catalyst is also 
seeking an injunction that would prevent West Face from “participating in the management and/or strategic direction” of Wind 
Mobile, including the upcoming federal spectrum auction scheduled for March 3. The hearing for Catalyst’s motion before an Ontario 
judge is set for March 19.

West Face, which manages assets of about $2.5-billion, was among a group of investors that joined Globalive Capital, an investment 
company led by Wind’s founder Anthony Lacavera, to acquire all of the direct and indirect debt and equity interests in the Canadian 
carrier for $300-million in September.

TRENDING
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Brent Lewin/BloombergIn a motion filed with the Ontario Superior Court of Justice, Catalyst is seeking a declaration ordering West Face to set aside its ownership in Wind Mobile and hold it in trust 
for Catalyst.
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In its court filings, Catalyst, the second-largest private equity fund in Canada and a specialist in distressed debt, outlined how it had 
an exclusive negotiation period to hammer out a deal to purchase a stake from VimpelCom Ltd., which owned a controlling interest 
in the small independent mobile carrier at the time. However, those negotiations failed “on issues relevant to the regulatory regime 
affecting Wind,” the court papers outlined. However, within days of those ill-fated talks, Catalyst alleges West Face was able to 
successfully negotiate a deal with a syndicated investment group that “waived any regulatory concerns” that Catalyst had.

Related

Wind Mobile signs roaming deal, Telus likely partner

Ottawa approves Wind Mobile buyout deal with conditions

“West Face could not have negotiated the deal it did with Wind without access to Catalyst’s confidential information, which was 
provided to it by Moyse,” the firm alleges in its court filings. In fact, Catalyst claims that not only did Mr. Moyse, who was primarily 
responsible for analyzing new investment opportunities from distressed situations, have access to confidential information about its 
plans for Wind — codenamed “Turbine” — it alleges West Face only began showing interest in the mobile carrier after the former 
Catalyst employee joined the firm.

A lawyer for West Face dismissed Catalyst’s legal gambit as “without merit.” Jeffrey 
Mitchell, a partner at Dentons in Toronto, who is representing West Face, told the 
Financial Post in an email that the “unsubstantiated allegations” against his client are 
“being pursued to damage West Face, and not for any proper purpose.” He noted that 
Catalyst has filed a motion document containing “bald allegations only” with “no 
evidence” to back them up.

“We haven’t seen any evidence yet,” Mr. Mitchell said, adding if Catalyst does file 
evidence in the form of an affidavit, “we’ll fight it vigorously.”

The bitter dispute between the two Bay Street rivals has been gathering momentum 
since Mr. Moyse informed Catalyst of his intention to join West Face, a direct 
competitor in the private equity arena, in May, 2014. Catalyst balked, reminding Mr. 

Moyse of the terms of his employment contract, which included a non-competition clause that restricted him from working at a 
competing firm for six months.

Despite warnings from Catalyst about Mr. Moyse’s confidentiality obligations to his former employer, he began his job as an analyst 
at West Face in late June. Executives at Catalyst were convinced their former employee had walked away with critical information 
about the firm’s strategy in the Canadian wireless industry, especially its interest in pursuing an ownership stake in Wind, and 
because both firms owned the secured debt of Mobilicity.

Inevitably, they wound up before a judge. During the legal process, Mr. Moyse consented to providing forensic images of his personal 
electronic devices as well as an affidavit outlining all of the documents in his possession. As a result, Catalyst claims its worst fears 
were realized in the form of 130 pages outlining actual or possible investments that were sent to Thomas Dea, a partner at West Face 
during the hiring process. “Moyse had transferred Catalyst’s confidential information to West Face, and West Face distributed that 
confidential information throughout the firm,” Catalyst claims in its filing.

A lawyer acting for Mr. Moyse called it “a rookie mistake” during a hearing last year.

Even so, Ontario Justice Thomas R. Lederer ruled last November that sending out confidential documents and possessing additional 
files belonging to Catalyst was a serious issue. In his order, he restrained Mr. Moyse from working at West Face for the remainder of 
his non-competition covenant, which ended Dec. 22.

More important, Justice Lederer authorized an independent supervising solicitor to examine Mr. Moyse’s personal electronic devices 
and review the forensic images. Catalyst alleges in its filings that Mr. Moyse had more than 830 of the firm’s documents in his 
possession when he resigned, of which 245 were deemed confidential.

And although a final report on the images on Mr. Moyse’s electronic devices is not yet complete, the court filing alludes to an interim 
report that has underscored fears at Catalyst that confidential information may been transferred to one of its major rivals.
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As a result, Catalyst is also seeking an order to authorize a forensic search of the computers, hard drives and mobile devices at West 
Face.
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This is Exhibit "38" referred to in the Affidavit of Gregory 
Boland sworn November 8, 2019. 
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The long and bruising battles between the Catalyst Capital Group, which owns

a majority stake in the publicly listed asset manager Callidus Capital Corp.,

and the private equity firm West Face Capital show no signs of abating.

A statement of claim filed by Catalyst/Callidus against Veritas Investment

Research Corp. and West Face is now seeking $50 million in damages,

Veritas Investment Research Corp
and West Face Capital hit with $50
million lawsuit from
Catalyst/Callidus
A statement of claim filed by Catalyst/Callidus against Veritas Investment
Research Corp. and West Face is seeking $50 million in damages, alleging
"defamation, conspiracy and intentional interference with economic
relations"
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A statement of claim filed by Catalyst/Callidus against Veritas Investment

Research Corp. and West Face is now seeking $50 million in damages,

alleging “defamation, conspiracy and intentional interference with economic

relations,” and another $5 million for “punitive or aggravated damages.”

Over the past year the opposing parties had already been combatants over

whether Brandon Moyse, a former employee at Catalyst who moved to West

Face, misused confidential information. That alleged misuse was said to have

occurred when West Face, along with a group of other investors, acquired

shares of Wind Mobile last September.

At that time Catalyst, whose focus is on “distressed for control investing,”

amended the statement of claim it had filed a few months earlier. That Moyse

matter is working its way through the courts.

S E E  A L S O

Paci�c Rubiales Energy Corp dissidents see hypocrisy in CEO’s payout plan
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The two also battled over what Catalyst claims was “a short-selling strategy

against Callidus without conducting in-depth research to support the risks

associated with such a strategy.”

None of the claims have been proven in court and West Face did not respond

to messages Tuesday seeking comment.

Reached Tuesday, Callidus said in a statement, “we won’t be discussing

matters which are before the court except to say that the facts speak for

themselves.”

Veritas said Tuesday “the allegations in the lawsuit concerning Veritas are

without merit. We pride ourselves on producing independent and carefully

researched reports, which we will continue to do.
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Veritas said Tuesday “the allegations in the lawsuit concerning Veritas are without

merit. We pride ourselves on producing independent and carefully researched

reports, which we will continue to do.

The latest claim centres on a meeting that occurred last December between West

Face and Veritas, a specialist equity research organization. At the meeting, the claim

alleges West Face arranged “to share its report with Veritas for the purpose of

inducing Veritas into publishing a second negative report on Callidus.”

The statement also alleges the “defendants entered into a conspiracy to defame

Callidus and Catalyst and to interfere with Callidus’ economic relations by publishing

false and defamatory statements about Callidus so as to induce a broad sell-off of

Callidus shares.”

And rather than acting “separately and independently” the claim alleges, “the [two]

defendants were acting jointly and in concert.”

[np_storybar title=”What’s behind Mogo Finance’s decision to cut its IPO price?”

link=”https://business.financialpost.com/news/fp-street/whats-behind-mogo-finances-

decision-to-cut-its-ipo-price”%5D

On Thursday shares of Mogo Finance Technology will

start trading on the Toronto Stock Exchange for the first time. In all, Mogo sold 5

million shares at $10 a piece.Read on

[/np_storybar]

The claim alleges that from last November to March 2015, “West Face distributed a

report impugning Callidus and Catalyst to market participants.” In April, according to

the claim, Veritas “published a report impugning Callidus and Catalyst to market

participants.”

In its recent filed claim, Catalyst/Callidus lists what it calls 13 “false and defamatory

statements,” made by West Face. In the same statement, Catalyst/Callidus details 12

“false and defamatory statements” made by Veritas.

In its claim, Catalyst/Callidus said through its “outside counsel” it tried this year to

obtain a copy of the West Face report. Last April it requested that Veritas issue a

“retraction” on its report, but Veritas refused.
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Pedestrians	use	their	mobile	phones	in	front	of	a	Wind	Mobile	location	in	Toronto	on	Tuesday,	May	5,	2015.
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Private	equity	fund	Catalyst	Capital	Group	Inc.	is	suing	the	former	owners	and	bankers	of

Wind	Mobile	Corp.	for	$750-million,	alleging	that	leaks	of	confidential	data	and	breach	of	an

exclusivity	agreement	cost	Catalyst	a	lucrative	opportunity	to	buy	the	mobile	phone	company

in	2014.

In	an	Ontario	Superior	Court	of	Justice	filing	on	Tuesday	in	Toronto,	the	firm	alleged	that	it

recently	learned	Wind's	former	owners,	VimpelCom	Ltd.	and	Globalive	Capital	Inc.,	Wind's

investment	bank,	UBS	Securities	Canada	Inc.,	and	a	consortium	of	eight	private	equity	funds

and	investors,	including	West	Face	Capital	Inc.,	conspired	against	Catalyst.

The	lawsuit,	which	has	not	been	heard	in	court,	states	that	during	the	spring	and	summer	of

2014,	when	Wind	was	up	for	sale	after	defaulting	on	debts,	Catalyst	negotiated	exclusive	rights

to	buy	the	company.	Multiple	bidders	were	circling	Wind	at	the	time,	and	Catalyst	alleges	that

confidential	information	on	its	bid	was	leaked	to	a	rival	consortium	of	private	equity	funds

that	included	West	Face.

This	consortium	ultimately	acquired	Wind	in	September,	2014,	in	partnership	with	former

Wind	chief	executive	officer	Anthony	Lacavera.	The	new	owners	paid	about	$135-million	for

control	of	Wind	and	assumed	its	debts.	The	consortium	of	private	equity	funds	subsequently

struck	a	deal	to	sell	Wind	to	Shaw	Communications	Inc.	for	$1.6-billion	in	December.	The	deal

closed	in	early	March.	Catalyst	alleges	the	private	equity	funds	earned	$750-million	on	the

transaction,	"thereby	crystallizing	Catalyst's	damages."

Catalyst	claimed	it	only	learned	of	leaks	and	breach	of	exclusivity	agreements	in	recent	court

filings	made	by	Shaw	and	Wind's	former	owners	in	order	to	close	the	transaction.

In	response	to	the	lawsuit,	West	Face	CEO	Greg	Boland	said:	"West	Face	conducted	itself

properly	and	lawfully	at	all	times,	and	is	strongly	of	the	view	that	Catalyst's	latest	claim	is

devoid	of	merit.	West	Face	intends	to	defend	the	claim	vigorously."	UBS	Securities	Canada,

which	was	hired	by	VimpelCom	to	find	a	purchaser	for	the	Amsterdam-based	company's

interests	in	Wind	Mobile,	declined	comment.

The	lawsuit	takes	direct	aim	at	Mr.	Lacavera,	Wind's	former	CEO,	who	Catalyst	states	would

have	been	terminated	if	its	offer	was	successful.	The	lawsuit	states:	"Lacavera	repeatedly

SHARE
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communicated	confidential	information	to	the	consortium	…	to	assist	the	conspirators	in

their	efforts	to	prevent	Catalyst	from	successfully	purchasing	Wind."

Mr.	Lacavera	declined	to	comment	on	the	allegations	Wednesday	and	also	offered	no

comment	on	behalf	of	Globalive,	an	investment	firm	he	owns	with	his	business	partners.	Mr.

Lacavera	stepped	down	as	Wind's	CEO	in	late	2014,	but	remained	the	company's	chairman

until	March,	2015.	A	representative	for	VimpelCom	could	not	be	reached	for	comment.

The	lawsuit	is	the	latest	in	a	series	of	legal	battles	between	Catalyst	and	two	central	players	in

the	Wind	transaction,	West	Face	and	Shaw.

850



This is Exhibit "40" referred to in the Affidavit of Gregory 
Boland sworn November 8, 2019. 

MAURA O'SULLIVAN 
(LSO# 77098R) 

851



Newton Glassman, who runs Canada’s second-biggest private equity firm, learned a valuable

lesson after battling short sellers for much of 2016 at his lending subsidiary, Callidus Capital

Corp.

“I will never be the CEO of a public company ever again in my life," Glassman said in an

interview at Bloomberg’s headquarters in New York this month. “It is not a fun experience for

me. I actually don’t think it’s the best use of my skills, and I don’t think I have the right

personality for it.”

Glassman, 52, runs Callidus from Toronto, alongside Catalyst Capital Group Inc., his private

equity firm which has about $6 billion under management. Known for his bulldog approach to

business -- including a tendency to litigate -- he’s participated in some of the biggest

restructurings in Canada, including Canwest Global Communications Corp., IMAX Corp. and

Hollinger Inc. One judge described him as “aggressive” and “argumentative” in a recent ruling.

It’s precisely those qualities that Glassman said will help Callidus, which specializes in lending

to distressed companies, double its loan book to about C$2.5 billion ($1.9 billion) in the next 24

to 30 months.

"If you want to be in a blood sport - and distressed is a blood sport - you got to be able to take a

punch," said Glassman, a lawyer himself by training.

There’s currently about C$940 million worth of lending opportunities for Callidus, and few

competitors who have the experience and tenacity to go after them, he said. The loans the

company extends are often too small -- about C$36 million on average -- or risky for the banks.

The proprietary software Callidus has developed to monitor them gives the company an edge

over new competitors, he said.

"We’re clearly seeing a ton of opportunity," said Glassman.

Proprietary Software

September 28, 2016 — 12:00 AM EDT
Updated on September 28, 2016 — 11:47 AM EDT

Scott Deveau

scottdeveau

Canada’s Pugnacious Distressed-Debt King Can’t Lend - Bloomberg http://www.bloomberg.com/news/articles/2016-09-28/canada-s-pugnacio...
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Convincing the market that he can handle the risk has been an uphill battle. Short sellers, which

profit from price declines by selling borrowed securities and repurchasing them at cheaper

levels, targeted Callidus earlier this year.

The experience brought out Glassman’s wrath and his creativity. 

He launched a lawsuit against Toronto’s West Face Capital Inc. and Veritas Investment

Research, authors of reports that questioned his loan book, while hiking Callidus’ dividend and

implementing a share buy-back program above the market price, effectively putting a floor

under the stock. He also made public a fair-market valuation from National Bank Financial that

said Callidus’s shares were worth C$18 to C$22 a piece.

The shares have rebounded 86 percent this year, close to the buyback price of C$16.50.

Meanwhile, short positions have dropped to about 5.3 percent of the float from a peak of about

19 percent in January, according to Markit data. To date, about 4 percent of Callidus’ shares

have been tendered under the offer, the company said earlier this month.

Callidus shares closed little changed Tuesday at C$16.44 for market value of C$825 million.

Glassman owns about 500,000 shares according to data compiled by Bloomberg, valued at

$8.22 million. Add in his stake in Catalyst and his annual salary, and Glassman said he’s

“probably worth a billion-and-change dollars.”

Justice Frank J.C. Newbould, with the

Ontario Superior Court of Justice, recently

dismissed another lawsuit filed by

Glassman, in which he alleged a former
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Catalyst analyst took proprietary

information with him to a new job at West

Face. The judge said he had difficulty

accepting Glassman as a reliable witness

and that he was “aggressive, argumentative,

refused to make make concessions that should have been made and contradicted his own

statements made contemporaneously in e-mails."

Glassman is appealing the ruling. He has filed a separate suit against West Face Capital and

others related to the acquisition of Wind Mobile in 2014.

Greg Boland, head of West Face Capital, said Glassman’s claims are without merit. “The courts

have already made findings of credibility against Catalyst’s witnesses, including Newton

Glassman. These cases are similarly without merit,” he said in an e-mail. Veritas declined to

comment.

Callidus’s board will likely make a decision in the fourth quarter about whether to take the

company private, Glassman said, adding he believes the shares are still undervalued. Catalyst,

which owns about 60 percent of Callidus, would find a partner to take it private rather than

buying it outright, Glassman said.

The Callidus experience hasn’t soured Glassman on the public markets entirely, and he said he

would still consider it an option for other potential Catalyst spin-outs that could soon be

monetized, including Therapure BioPharma Inc., Gateway Casinos & Entertainment Ltd.,

Geneba Properties NV, and Advantage Rent A Car.

“The public markets are appropriate for Catalyst under the right circumstances,” he said. “One

of those circumstances is that I’m not CEO."

If his lending unit is booming so is his private-equity business, Glassman said. About 70 percent

of Catalyst’s most recent C$2 billion fund has been deployed, less than a year after it closed,

including through the recapitalization of Pacific Exploration & Production Corp. earlier this

year. His firm will likely have to return to fundraising next year, he said.

“We will be out of money sometime in 2017,” he said.

n said he’ll continue to fight for his investors, regardless of how he’s
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perceived. "We care about data," Glassman said. "We’re a data-driven firm."

And the data speaks for itself, he said. Four of Catalyst’s five funds show returns among at the

highest among their peers, according to data compiled by Bloomberg. Those returns range from

12 percent to 32 percent, the data show. The fifth fund is still in the investment phase. About 80

percent of the investors in Catalyst’s funds have returned to invest in subsequent funds,

Glassman said.

“I’m convinced that that reputation for being difficult precedes us when we get into a room," he

said. "Within our world -- and our business -- the sophisticated people know we won’t break a

rule and if we stick our hand across the table, that’s the deal."

(Corrects 10th paragraph to show reports not necessarily in support of short-sale.)
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February 28, 2017 Callidus hits back at former executive in legal dispute 
By ANDREW WILLIS and CHRISTINA PELLEGRINI  

In early February, Craig Boyer, the company's former chief underwriter, sued 
Callidus in the Ontario Superior Court of Justice over vacation pay, health benefits 
and stock options that he said he is owed after being 'constructively terminated' last 
August 
Callidus Capital Corp. is suing a former employee over allegations of misconduct related to loans to three companies that include claims of forged letters and artificially inflated financial results. 
Toronto-based Callidus lends money to companies that are unable to borrow from traditional lenders such as banks, and has approximately $1.2-billion outstanding on 28 loans. In early February, Craig 
Boyer, the company's former chief underwriter, sued Callidus in the Ontario Superior Court of Justice 
over vacation pay, health benefits and stock options that he said he is owed after being "constructively terminated" last August. 
Mr. Boyer's claim, which has not been heard in court, alleges that Callidus is a "poisoned workplace" 
where chief executive officer Newton Glassman sets out a management style that includes "hyper-
aggressive positions with third parties and employees, berating and belittling employees by e-mail and verbally and on occasion, physical abuse." 
Callidus, which is in the midst exploring whether it should go private, responded Monday with a counterclaim that stated Mr. Boyer quit his job, and that the company treats employees "fairly and 
with dignity." Callidus is claiming $150-million in damages from Mr. Boyer, alleging that the former executive "deliberately misled" the company's internal credit committee on loans made to three 
companies. 
The lawsuit claims that Mr. Boyer directed management of Xchange Technology Group LLC (XTG) 
to "artificially inflate EBITDA" and therefore "deliberately misled Callidus" over XTG's financial 
results. XTG is a Morrisville, N.C.-based company that resells IT products and services. 
Callidus also alleges that Mr. Boyer "failed to conduct adequate due diligence" at Gray Aqua Group, 
a salmon farming operation in Atlantic Canada. Callidus wrote off $37.4-million on loans to Gray Aqua last year after repeated problems with disease and parasites, and the assets were recently 
purchased by a rival fish farm. 
The final part of the claim is that Mr. Boyer allowed Horizontal Well Drillers, a U.S.-based oil fields 
services company with contracts to drill in Venezuela, to "create a letter on forged Callidus letterhead purporting to make financial commitments on behalf of Callidus." This letter was allegedly 
sent to the Venezuelan government because Horizontal asked Mr. Boyer to "provide a commitment from Callidus" to show to Venezuelan officials. 
None of the claims have been heard in court. 
The two sides agree that Mr. Boyer announced in 2015 that he planned to retire at the end of 2016 
for person and health-related reasons. Peter Griffin, a lawyer at Lenczner Slaght Royce Smith Griffin LLP who is representing Mr. Boyer, said Tuesday in an e-mailed statement: "Craig Boyer was a 
long-standing employee of Callidus Capital Corporation who left for the reasons indicated in his 
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statement of claim. He has simply endeavoured to recover his vacation pay and other compensation 
entitlements and is met with a $150-million counterclaim." 
Callidus is controlled by private equity fund Catalyst Capital Group Inc., which Mr. Glassman 
founded in 2002. Callidus was spun out as a public company in 2014 and is no stranger to controversy. In 2015, short sellers took a run at the company following critical research reports from 
hedge fund West Face Capital Inc. and Veritas Investment Research Corp. Callidus subsequently sued both firms and that litigation is ongoing. 
Callidus subsequently introduced share buybacks and saw its stock price rise. This past October, Callidus announced Goldman Sachs & Co. had been hired to advise on a potential privitization of the 
company. This past month, Callidus announced that 17 potential bidders showed an interest, and that the process was expected to completed by the end of the second quarter of this year. 
Callidus has consistently marketed itself as a skilled lender: The company's most recent investor presentation, from May, 2016, shows Callidus has made a total of 101 loans since 2006, had 17 go 
through some form of restructuring, and only lost money on four of loans. 
Dan Gagnier, a spokesman for Callidus, said in a written statement: "The issues and amounts 
referenced in the counter claim against Mr. Boyer have been reflected in Callidus' historical financial 
statements and other disclosures. Callidus' business continued to perform exceedingly well despite the actions of Mr. Boyer, as reflected in our earnings results. Mr. Boyer initiated baseless legal 
proceedings and we are committed to taking appropriate action to protect the interests of our shareholders." 
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11/7/2019 Catalyst Capital files $450-million lawsuit accusing Anson Funds, West Face of short-selling ‘conspiracy’ | Financial Post

https://business.financialpost.com/news/fp-street/catalyst-capital-files-450-million-lawsuit-accusing-anson-funds-west-face-of-short-selling-conspiracy 1/6

Catalyst Capital Group Inc. has launched a lawsuit against Anson

Group Canada, a privately held asset manager with operations in

Canada and Texas, and Toronto-based private equity firm West Face

Capital Inc., accusing them of participating in a “manipulative ‘short

and distort’ campaign.”

Catalyst Capital files $450-
million lawsuit accusing Anson
Funds, West Face of short-
selling 'conspiracy'
Lawsuit claims ‘Wolfpack Conspirators’ worked with group of
borrowers who had defaulted on loans to Callidus

The lawsuit was filed Tuesday in Ontario’s Superior Court of Justice. Postmedia News
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Capital Inc., accusing them of participating in a “manipulative ‘short

and distort’ campaign.”

The alleged target was publicly traded Catalyst subsidiary Callidus

Capital Corp., claims the lawsuit, which dubs the Anson, West Face

and several associated and unrelated individuals as “Wolfpack

Conspirators.”

The lawsuit, filed Tuesday in Ontario’s Superior Court of Justice,

claims the group targeted Callidus with a short-selling strategy that

involved coordinating with and providing financial support to a group

of borrowers who had defaulted on loans to Callidus, and were

fighting to prevent Callidus from collecting.

It also alleges use and attempted use of the news media to further

their short-selling campaign, improper use of a new regulatory

whistle-blowing program, and coordinated buying and selling of

shares.

None of the allegations have been proven in court.

In a statement, West Face and principal Gregory Boland, who is

named in the lawsuit, said they “deny strenuously every allegation

made against them in Catalyst’s latest claim.” The firm intends to file

a counter-claim, a spokesperson said.

The “allegations are completely devoid of merit, and will be defended

vigorously at every turn,” West Face said in the statement, adding

that the firm has not shorted the shares of Callidus “in more than two

years,” and had “no discussions” with Anson Group about Callidus

investments.
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years,” and had “no discussions” with Anson Group about Callidus

investments.

Among others, the lawsuit also names Anson principals Moez

Kassam and Adam Spears and analyst Sunny Puri, as well as a

handful of guarantors to Callidus loans, and a series of 10 John

Does who Catalyst says it does not yet know the identity of, but who

it believes were part of the alleged short-selling scheme.

Representatives of Anson in Toronto and Dallas could not be

reached for comment.

The lawsuit alleges defamation, injurious falsehood, intentional

interference with economic relations, civil conspiracy and unjust

enrichment, and is seeking general and aggravated damages

amounting to $450-million.

Among the claims in the lawsuit is an allegation that some

guarantors who owed money to Callidus “filed false ‘whistleblower’

complaints against Callidus through the Ontario Securities

Commission.” Then, once the whistleblower complaints were filed, it

alleges “the Conspirators worked together to leak allegations

contained in the complaints to the media in order to generate media

interest.”

It is alleged that the “conspirators” sought to spread rumours within

the financial industry that Callidus and Catalyst were the subject of

OSC whistleblower complaints and subject to investigations by the

OSC and Toronto Police, as part of an effort “to undermine the public

confidence in both firms.”

There was no such investigation into Catalyst or Callidus, the firms

say in the 33-page statement of claim.

The lawsuit says the story was nonetheless shopped to media

outlets including a magazine, a newspaper, and a wire service before

the Wall Street Journal published a story on Aug. 9, 2017.

The lawsuit alleges that story was timed to come out late in the day

to assist the funds and individuals shorting Callidus shares.

Steve Severinghaus, senior director of communications at Wall

Street Journal parent Dow Jones, said in an emailed statement that

the news organization is “confident in the fairness and accuracy” of

its reporting.
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the news organization is “confident in the fairness and accuracy” of

its reporting.

Catalyst and competitor West Face, which both invest in distressed

companies, have scrapped in court before, including a prominent

dispute involving a former Catalyst employee who left to work at

West Face.

Catalyst lost a case in which it alleged misuse of confidential

information by West Face in the takeover of WIND Mobile Inc.

The action was dismissed “in its entirety” in August of 2016, with the

judge saying he had “considerable difficulty” accepting much of the

evidence presented by Newton Glassman, managing partner of

Catalyst.

“He was aggressive, argumentative, refused to make concessions

that should have been made and contradicted his own statements

made contemporaneously in emails,” Justice Frank Newbould said in

his August 2016 ruling. “I viewed him more as a salesman than an

objective witness.”

The decision is under appeal.

A spokesperson for Catalyst and Callidus declined comment on the

latest lawsuit, in which the plaintiffs are also seeking to recoup “the

cost of the ‘investigation’” of the alleged misconduct.

According to the statement of claim, the firms’ investigation “resulted

in sworn statements, discovery of emails and other facts and

evidence” on which the lawsuit is based.
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Exclusive: The judge, the sting, Black Cube and me
nationalpost.com/feature/exclusive-the-judge-the-sting-black-cube-and-me

Christie Blatchford: How a legal battle between two ferociously competitive Toronto firms took
a dark turn
Christie Blatchford
National Post
A former Ontario Superior Court judge was targeted in a sting designed to discredit him days
before his decision in a controversial case with hundreds of millions of dollars at stake was
scheduled to be heard at the Ontario Court of Appeal.

The sting saw the 74-year-old former judge, Frank Newbould, audiotaped and photographed
surreptitiously at a posh Toronto restaurant as an agent posing as a potential client apparently
tried to induce him, in vain, to make anti-Semitic remarks.

Newbould, who just left the bench in June, was the trial judge in a 2016 lawsuit between
Catalyst Capital Group and West Face Capital, two ferociously competitive Toronto private-
equity firms whose feud hasn’t yet ended in the courtroom.
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A sting arranged by Israeli intelligence firm Black Cube saw former judge Frank Newbould audiotaped and photographed surreptitiously at a posh
Toronto restaurant in September 2017.

A source authorized to speak for Catalyst acknowledges that a subcontractor working for a
security company it hired carried out the sting on the judge. But the source said Catalyst did
not order the sting or know about it until after it happened.

The subcontractor was the Israeli intelligence firm Black Cube, recently in the news as the
same private agency Hollywood film producer Harvey Weinstein hired to undermine the
women accusing him of sexual assault. Black Cube later apologized for taking the job and said
it would donate the fee to women’s groups.

Last week in response to another lawsuit filed against it by Catalyst — the fourth since 2014 —
West Face alleged in court documents that operatives from Black Cube pretended to be
recruiters in an attempt to get information from some of its current and former employees.

The
sting
on Newbould began Sept. 18 with an appointment arranged via email with a man who said his
name was Hugo Gabriel Saavedra Rodriguez. He said he was the executive director at
Victorius Group, a consultancy firm purportedly based in London, England, but with
international interests.

But Companies House, the United Kingdom’s government registrar of companies, has no
record of a company by that name at the given address.

The two met at Newbould’s downtown office. Rodriguez claimed to represent a Canadian
company involved in the oil sands business that was unhappy with a competitor who “had
gone behind my client’s back” and allegedly used its technology to get licences to drill in Africa
and Israel.

He said his client might be in the market for an arbitrator and appeared to be interested in
hiring Newbould.
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Three months earlier, in June, Newbould had stepped down from the bench amid a
controversy over his involvement in an aboriginal land claim dispute near his family cottage at
Sauble Beach on Lake Huron.

A judicial inquiry into a complaint that he had shown a “lack of sensitivity to the experiences of
Aboriginal peoples” and derailed a proposed settlement of the claim by speaking out against it
was stopped because Newbould resigned. However, he said at the time that he wasn’t forced
to quit and had decided two or three years before to retire from the bench early.

Almost immediately he joined Arbitration Place, a downtown Toronto agency for arbitrators,
and also joined the law firm of Thornton Grout Finnigan as counsel.

In the first meeting at Newbould’s office, Rodriguez said he thought his case might have to be
heard in New York, but he expressed doubts about getting a fair hearing there because of “the
Jewish lobby or influence in New York.”

Four times in this conversation, Rodriguez mentioned as a potential problem for his client “the
Jewish lobby or influence,” “the Jewish issue,” “the Jewish way of doing things…. All the time
trying to take more than they should, and more than agreed.”

Newbould failed to rise to the bait, repeatedly responding only with such benign disclaimers as
“there’s good Jewish people and there’s some bad Jewish people … some good Spaniards
and bad Spaniards” and “My experience is arbitrators aren’t influenced by that (ethnicity).”

He also tried to explain the rules of arbitration to Rodriguez and the two agreed to discuss the
job over dinner that night at Scaramouche, an expensive midtown Toronto restaurant known
equally for its fine food and sweeping views. Rodriguez paid.

The judge did not see a tape recorder being switched on. Nor did he notice a photographer
taking his photo, careful it would seem to only capture the back of Rodriguez.
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They quickly returned to that morning’s discussion. With little preamble, Rodriguez said the
man heading the company that was allegedly stealing his client’s technology was “this Jewish
guy.”

Newbould ignored this, told him he needed to retain both a lawyer and an arbitrator, and said it
wasn’t clear to him which role Rodriguez saw for him. “If you have in mind that I would be the
arbitrator,” he said, “I couldn’t give you advice on all that you’re asking me.”

To do so, he said, would be inappropriate. “I couldn’t do that,” Newbould said. “Nobody, no
good arbitrator, would ever do that.”

In the course of the night, Newbould at one point made what could be described as an
intemperate remark, though, seemingly to the regret of the agent’s employers, it wasn’t about
Jews but about Chinese witnesses.

At one point, Rodriguez asked if a judge could make a decision on the basis of what he heard
verbally, and Newbould said no, courts are document-heavy.

“The documents tell the story, for the most part,” he said, then mentioned, “I had a case a year
and a half ago now I guess, a lawsuit between two hedge funds and one hedge fund was trying
to acquire a telecommunications company…”

Newbould said the plaintiff in the suit was named “Glassman and he is a terrible witness.”

If it was perhaps indiscreet, it was nothing Newbould hadn’t also said in his public decision.

Newton Glassman is the founder and managing partner of Catalyst, which sued West Face,
accusing it of obtaining confidential information about its bid for WIND Mobile Inc. through
former Catalyst analyst Brandon Moyse.

Moyse left Catalyst for West Face in 2014, four months before a consortium of investors led by
West Face successfully acquired WIND in a deal valued at approximately $300 million. In
2015, the group sold the wireless carrier to Shaw Communications for $1.6 billion.
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Catalyst has claimed it lost out on $750 million in potential profit.

In his lengthy Aug. 18, 2016 decision, Newbould ruled against Catalyst. He was harshly critical
of Catalyst witnesses, particularly Glassman, whom he described as “aggressive,
argumentative” and more of a “salesman than an objective witness.”

He simply could not accept being “outsmarted” on the WIND deal, the judge said later, when
awarding costs.

It would have been a humiliating rebuke for the proud and combative head of the successful
company founded in 2002.

The judge ordered Catalyst to pay Moyse $340,000. He also awarded costs of $1.2 million to
West Face on what’s called “a substantial indemnity basis” because, the judge said, Glassman
had played such “hardball attacking the reputation and honesty of West Face.”

In fact, the judge had no idea then of what hardball really was.

***

A day before Newbould and Rodriguez met, I received an email from a woman I didn’t know.
The subject line said: “Exclusive story offer — Judge Frank Newbould’s record might unravel
September 20th.”

She gave me a one-sided, six-paragraph interpretation of the Catalyst/West Face/WIND
Mobile case, and offered to connect me with a spokesperson “that can prove evidence was
destructed in the case and that Newbould’s ultimate ruling completely ignored it.”

She also wrote, “In addition, information is brewing about a wolf pack of companies that West
Face is involved with as well — we can connect you with the investigators” and offered a
meeting with her source.

(Catalyst filed a $450-million lawsuit on Nov. 8 accusing West Face and others of being
“Wolfpack conspirators” in a short-selling campaign targeting a publicly traded lender in which
it holds the majority stake. West Face denies the allegations, and called the lawsuit meritless.)

In emails over the next few days, the woman described herself as a communications/public
relations professional, a Canadian from Toronto living in New York City who said she chose
me because her parents were big readers of mine.

When I pressed her, she insisted that was the reason, and added she’d been asked to do a
favour for a friend by finding a suitable Canadian reporter.

For several days, she peppered me with emails — there was clearly some urgency to the
matter — and on Sept. 19, wrote, “I have arranged for an exclusive background meeting btw
yourself and the leading figure from Catalyst.
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“He is in Montreal today but will fly to Toronto — ideally tomorrow — to meet with you. I’ll come
back to you on times.”

He knows of only one remotely comparable case in Canada, which happened almost 30 years ago,
where a mining company that lost in court and, convinced the judge must have had a personal
financial stake, hired a private eye.

Christie Blatchford

The meeting with the unidentified figure from Catalyst never happened, and instead on Sept.
21, I met the woman alone at a midtown café.

There, she handed me a USB flash drive containing the photos of Newbould, audio and what
appear to be edited transcripts of the two surreptitiously recorded conversations he had with
Rodriguez at his office and Scaramouche.

She gave my number to the purported friend connected to the case, who texted a few days
later to set up a meeting.

He is a former Israeli TV journalist and documentary filmmaker. We met on Oct. 20 at a diner
in the east end of Toronto.

He said he was passing on the story because it would be of little interest to his audience in
Israel. Plus, like the PR woman, he said he was doing a favour for someone close to the case.
Also like the PR woman before him, he mentioned my unquestioned brilliance and experience
as a reporter; flattery, however transparently and thickly ladled on, appears part of undercover
tradecraft.

But where the PR woman was unequivocal that the people behind the sting were from
Catalyst, the journalist seemed to be backing away from that. The movers behind this, he said,
were Aboriginals. When I pushed him on it, he said they were the same people who had
complained about Newbould in the land claim controversy.

I knew that was ridiculous. That complaint had been brought by the Indigenous Bar
Association, a professional group of lawyers unlikely to have done something like this. And
their complaint was no longer a live issue as Newbould had resigned.

I told the journalist I couldn’t continue unless I met one of the principals.

“You will meet the guy who is behind this project,” he texted me on Oct. 26, but that soon
changed to “Jessie from the operational team.”

Jessie and I met on Oct. 31 in a restaurant at the Eaton Centre. An attractive woman with dark
hair, who looked to be in her early 40s, Jessie said she was now doing this work after a career
in an unnamed government’s national security agency. She wouldn’t give me her last name,
was vague about where she lived, and gave me an email address that she didn’t answer.

6/9

871

https://www.facebook.com/sharer/sharer.php?u=http%3A%2F%2Fnationalpost.com%2Ffeature%2Fexclusive-the-judge-the-sting-black-cube-and-me
https://twitter.com/intent/tweet?text=%22He knows of only one remotely comparable case in Canada%2C which happened almost 30 years ago%2C where a mining company that lost in court and%2C convinced the judge must have had a personal financial stake%2C hired a private eye.%22 - Christie Blatchford&url=http%3A%2F%2Fnationalpost.com%2Fwcm%2Fda75928f-3d4d-40d7-8a47-818548acdc64&related=financialpost,fullcomment&via=nationalpost


I paid the bill and left after about 30 minutes. My patience with wannabe spooks, mules and
ghostly figures — and mostly, being lied to — was exhausted.

***

The lawyers for Catalyst and West Face met at the Court of Appeal on Sept. 25, a week after
the sting on the judge.

Among them were two new faces: prominent Toronto lawyer Brian Greenspan and veteran
litigator David Moore, both there for Catalyst.

They were seeking an adjournment to the appeal, which was slated to be heard the next day.

A two-page document filed with the court says Greenspan told Judge Paul Rouleau that on
Sept. 21, “he was provided with information that requires immediate investigation and may well
lead to the tendering of a fresh evidence application with impact on the appeal.”

What the evidence is, he did not say. But on the 21st, Catalyst received its own USB flash
drive with a transcript of Newbould and Rodriguez’s conversations as well as the audio and
photos.

According to the source authorized to speak for Catalyst, the company was weighing whether
they had enough to dislodge the presumption of neutrality that cloaks judges as a matter of
law to now argue at the appeal that Newbould was biased.

Rouleau was also told that an “irreconcilable difference” between Catalyst and its lawyers, the
Lax O’Sullivan Lisus Gottlieb firm, had arisen and that Lax O’Sullivan had “concluded it has no
option but to seek to be removed as counsel of record.”

The “irreconcilable difference” was that once Lax O’Sullivan was told about what Black Cube
had done, its lawyers made the decision it was “unethical conduct” and they wouldn’t be a part
of it.

The lawyers demanded Catalyst sign an undertaking that it would never attempt to use in any
way the information covertly obtained about Newbould.

But Catalyst wouldn’t make the decision then and there, and wanted time to weigh what it had
learned.

In other words, according to the source’s account, Catalyst may not have ordered the
attempted setup of the judge or even wanted it to happen, but now that it was done, the
company had to evaluate the fruits of the sting to see if there was enough to bring an
allegation of bias against Newbould.

Such is the ruthless pragmatism attached to big money and big power.
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Rouleau reluctantly granted the adjournment and set new dates for February, ordering the
lawyers to tell him if there was going to be a fresh evidence application as soon as possible.
He later set a deadline of Dec. 1 for any such application.

***

According to the source authorized to speak for Catalyst, the company hired a security firm on
Aug. 31 because of a variety of “security concerns.”

Among them, he said, was a belief that Catalyst had been cyber-hacked, evidence of
trespassing and at least one break-in at the homes and cottages of its senior people and that
their garbage was being picked through. And, said the source, some executives had received
threats.

The company, he said, didn’t have sufficient evidence to go to Toronto Police, so took their
concerns to the private firm instead.

The man was adamant that Catalyst never asked the main security company to set up a sting
on Newbould, though he acknowledged that probably in the first briefing with the security firm,
it would have been clear that Newbould and West Face were the subjects of much of the
collective Catalyst ire.

Such contracts, the source said, are invariably arranged through lawyers, so as to cloak the
arrangement — and protect to a limited degree any information gleaned by security operatives
— with solicitor-client privilege.

He said it’s common in complex criminal matters and commercial crime cases with their
enormous amounts of money at stake for parties to use private investigative firms with their
covert methods.

The arrangement with Catalyst allowed the security firm to use other consultants and sub-
contractors.

And it was the sub-contracted agency, Black Cube, that ran the sting on the former judge.

According to the source’s account, when the firm found out on Sept. 21 what the sub-
contractor had done, “damn right there was freaking out,” he said.

At least one further sting run on a former West Face employee, he said, was the result of a
miscommunication, following an attempt to call off such operations.

In an email Saturday, a Black Cube spokesman said: “It is Black Cube’s policy to never
discuss its clients with any third party and to never confirm or deny any speculation made with
regards.”

The company denied approaching any “journalist, lawyer, PR company or any other
professional consultant with a view to publishing intelligence gathered.”
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In fact, the company had refused to make any on the record comment unless and until I
submitted the story in advance of publication.

***

On Oct. 12, I met Newbould in a boardroom at the office of his lawyer, Brian Gover, and gave
them the USB to copy.

I had briefed Gover on the phone, so they knew some of what was coming, but still appeared
shaken.

Though the Catalyst source maintains no laws were broken in the sting, the operation raises
larger ethical questions about how common it is for companies to hire private investigators,
how often they use these sorts of dirty tricks, the role of lawyers and law firms in their hiring,
and if there are any boundaries beyond which the players won’t go.

“Think of the collateral damage caused by well-heeled litigants who will do anything, but will
stop at nothing,” said Gover.

He knows of only one remotely comparable case in Canada, which happened almost 30 years
ago, where a mining company that lost in court and, convinced the judge must have had a
personal financial stake, hired a private eye to check him out.

Gavin MacKenzie, a Toronto litigator and leading authority on legal ethics, said the Newbould
sting is shocking, and said he too was aware only of the one other case.

That case went all the way to the Supreme Court, but the investigation and surveillance of the
judge never made it onto the record, though it was widely discussed in legal circles.

MacKenzie said lawyers will always “talk about a judge’s background and pre-dispositions and
that sort of thing.”

In countries where judicial corruption is common, judges themselves often become targets. But
Canada, he said, has “never had a judge on the take from a party.”

With a reputable and independent judiciary, MacKenzie said, talk is about as far as things get.

“It’s very rare and almost unnecessary to go beyond that.”

National Post

cblatchford@postmedia.com

9/9

874

mailto:cblatchford@postmedia.com


This is Exhibit "44" referred to in the Affidavit of Gregory 
Boland sworn November 8, 2019. 

MAURA O'SULLIVAN 
(LSO# 77098R) 

875



11/5/2019 Court dismisses Catalyst challenge without hearing from West Face defence - The Globe and Mail

https://www.theglobeandmail.com/report-on-business/ontario-court-dismisses-catalysts-challenge-in-suit-against-west-face/article38049913/ 1/3

Court	dismisses	Catalyst	challenge	without	hearing	from	West	Face	defence

ALEXANDRA	POSADZKI
PUBLISHED	FEBRUARY	21,	2018

In	an	unusual	move,	the	Ontario	Court	of	Appeal	dismissed	a	challenge	brought	by	Catalyst	Capital

Group	Inc.	against	rival	fund	manager	West	Face	Capital	Inc.	–	without	even	hearing	from	the

defendants	in	the	courtroom.

A	Bay	Street	sign	in	Toronto’s	financial	district.

MARK	BLINCH/REUTERS
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Catalyst,	a	Toronto-based	firm	that	manages	distressed-debt	funds,	had	been	requesting	a	new	trial	of

its	lawsuit	against	its	former	employee	Brandon	Moyse	and	West	Face,	which	hired	Mr.	Moyse	in	2014.

At	the	heart	of	the	matter	was	an	allegation	by	Catalyst	that	Mr.	Moyse,	a	junior	analyst,	provided

confidential	information	to	West	Face	when	he	left	to	go	work	for	the	competitor.	Specifically,

Catalyst	asserted	that	Mr.	Moyse	gave	West	Face	top-secret	information	pertaining	to	Catalyst's

strategy	for	its	planned	acquisition	of	Wind	Mobile	Corp.,	then	scrubbed	his	BlackBerry	and	computer

to	destroy	the	evidence.

Catalyst	attempted	to	acquire	Wind,	but	lost	out	to	a	consortium	of	investors	led	by	West	Face.	The

consortium	acquired	Wind	Mobile	for	about	$300-million,	including	assumed	debt,	in	September

2014.	The	group	then	sold	it	to	Shaw	Communications	Inc.	in	late	2015	for	$1.6-billion,	prompting

Catalyst	to	claim	that	it	had	lost	out	on	$750-million	of	profits.

In	August,	2016,	now-retired	Justice	Frank	Newbould	of	the	Ontario	Superior	Court	threw	out

Catalyst's	lawsuit	"in	its	entirety,"	saying	that	he	found	no	evidence	of	wrongdoing	on	the	part	of

West	Face	or	Mr.	Moyse.	Justice	Newbould	also	raised	issues	with	the	reliability	of	Catalyst	founder

and	managing	partner	Newton	Glassman	as	a	witness,	writing	that	Mr.	Glassman	was	aggressive	and

argumentative	and	contradicted	his	own	statements.

Catalyst	appealed	the	ruling,	and	the	company's	lawyers	argued	in	court	on	Tuesday	that	Justice

Newbould	failed	to	properly	consider	"highly	relevant"	information	relating	to	Mr.	Moyse	deleting	e-

mails	and	the	browsing	history	on	his	computer.	They	also	argued	that	Justice	Newbould	honed	in	on

inconsistencies	in	the	testimonies	of	Catalyst	witnesses,	while	overlooking	similar	discrepancies	in	the

testimonies	of	West	Face	witnesses.

Justice	David	Doherty	dismissed	the	appeal	on	the	second	day	of	hearings	Wednesday,	saying	that	it

would	not	be	necessary	to	hear	arguments	from	lawyers	for	West	Face	or	Mr.	Moyse.	The	three-

member	panel	reserved	its	decision	on	costs.

"We	accept	the	conclusion	of	the	court	that	the	high	standard	to	challenge	the	fact	finding	by	the	trial

judge	was	not	met,"	Catalyst	said	in	a	statement.

"We	await	the	decision	of	the	Court	regarding	the	costs	of	the	trial	proceedings.	Based	upon	the

arguments	made,	we	anticipate	this	decision	will	likely	take	into	account	the	Court's	observations

regarding	Catalyst's	legitimate	concern	with	the	misuse	of	confidential	information	and	the	conduct

of	Mr.	Moyse	in	the	deletion	of	potentially	relevant	evidence."
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West	Face	said	that	it	is	"very	pleased"	with	the	judgment,	as	it	has	spent	four	years	defending	itself	in

a	case	in	which	the	trial	judge	found	the	allegations	to	be	entirely	without	merit.

"The	Court	of	Appeal	has	affirmed	today	Justice	Newbould's	decision	which	dismissed	Catalyst's

claims.	West	Face	looks	forward	to	reaching	the	same	result	in	the	defence	of	Catalyst's	other	claims,"

the	company	statement	said.

Among	the	other	outstanding	lawsuits	is	one	brought	by	Catalyst	against	West	Face	and	the

consortium	of	investors	who	purchased	Wind.	The	lawsuit,	which	has	not	been	heard	in	court,	alleges

that	leaks	of	confidential	data	and	the	breach	of	an	exclusivity	agreement	cost	Catalyst	a	lucrative

opportunity	to	acquire	the	mobile-phone	company.

West	Face	CEO	Greg	Boland	has	said	that	the	case	is	without	merit	and	that	West	Face	will	defend

itself	vigorously	in	court.
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"�#$%&'()�)*+%(,�-('$.-�#%/0-�-1%2)�333+2(%4�/'-156+(�(%7)89:8;<=>?@<�A@==BCD�>EFG�HIF�JKLLFJJ�MN�IOJ�NOGJH�PQHQRSJH�TGOUQHF�FVKOHS�NKWXY�PQWQXOQW�NOWQWLOFG�ZF[HMW�:RQJJ\QW�]RFÊ�[QJ�Q_RFHM�QHHGQLH�_ORROMWJ�MN�XMRRQGJ�HM�IOJ�LKGGFWH�JHQ_RF�MN�NKWXJ̀�8QWXMKH�UOQ�C@a=@C<bPIGOJ�8FRcGFWdefghi�jklmmnliom�elpkq�mrssemm�tekuev�grpi�twm�xlglkqmg�upwylge�ezrwgq{pn�wigh�hie�h|�xlilvlom�klp}emg~��hne�h|�gte��w}}emg��egm�wi�twm�srppeigsphu�h|�|rivm��thfeyep��vhiog�kwye�ru�gh�gtewp�ylkrlgwhim��l��ergepme�lnwilgwhi�{ivm~AS��>�C@ZP@��@�@�9Z:Z@�QWX��B8Z�=9�>?��ORFX��QGLI���Y�����Y��D���T̀\̀�:�=

879



 

 

 

880



 

881



 

882



 

  

883



 

  

884



 

  

885



 

886



 

887



 

 

  

888



 

  

889



 

  

890



 

  

891



 

  

892



 

 

893



This is Exhibit "46" referred to in the Affidavit of Gregory 
Boland sworn November 8, 2019. 

Commissioner for Taking Affidavits (or as may be) 

MAURA O'SULLIVAN 
(LSO# 77098R) 

894



By Bruce Livesey and Roddy Boyd April 11, 2018

Mr. Boyer’s War
sirf-online.org/2018/04/11/mr-boyers-war

For eight years, Craig Boyer was a senior executive at Callidus Capital, and by the time he quit
in 2016 he was its chief underwriter and vice president. But last year Boyer sued Callidus for
CA$100,000 in damages, claiming the company had denied him health and other benefits and
seeking the return of his stock options.

It’s safe to say that when Boyer left Callidus, he was clearly an unhappy man. In his claim, he
said he had been subjected to “abusive management conduct” in the form of “abusive email
and verbal treatment” from Callidus CEO Newton Glassman, including “on occasion, physical
abuse.” Boyer even mentioned how in 2016 he was “participating in a meeting where a senior
officer of the defendant’s parent [company] physically attacked the plaintiff’s immediate
superior.”

Boyer’s portrait of Callidus as a “poisoned” workplace, whose management style focuses on
the “berating and belittling” of employees, is not an isolated one: Two former employees of
Callidus’ parent company, Catalyst, have alleged in court filings that they had witnessed
numerous instances of Glassman being emotionally or verbally abusive to his colleagues.

Yet Callidus, in a statement of defense and counterclaim, has denied Boyer’s allegations of a
poisoned work environment, saying he never raised such issues while working at the company.
The statement also said, “all of Callidus’ employees are treated fairly and with dignity.” In fact,
Callidus claimed that Boyer had developed a reputation of being difficult with employees who
reported to him.

Moreover, Callidus struck back with a CA$150 million counterclaim, accusing Boyer of being
incompetent in “failing to properly monitor loans in his portfolio.” Specifically, the counterclaim
alleged that Boyer had failed to conduct proper due diligence on Gray Aqua, a fish farming
company in eastern Canada, by ignoring the fact its fish stock could not be used as collateral.

Plus, Callidus accused Boyer of encouraging another borrower, Xchange Technology Group, to
“artificially inflate the results shown on their . . . financial statements.” And Boyer did not
inform Callidus’ credit committee that Xchange’s financial statements were “based on an
artificially inflated before interest, taxes, depreciation and amortization, or EBIDTA,” according
to Callidus.

When these and other problems were brought to his attention, Callidus alleged, Boyer abruptly
quit.

In a reply and defense to the counterclaim, Boyer’s lawyers hit right back, saying he had no
authority over others within the company. The lawyers asserted that Boyer had properly
monitored the loans in his portfolio and it was his (unnamed) colleagues, after assuming
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oversight of his loan book, who had made mistakes, especially in Gray Aqua’s case. Boyer’s
lawyers denied that he had pressured Xchange to artificially inflate the EBITDA figures.

“The complaints respecting the work environment were open and notorious and well known to
those who perpetrated them” Boyer’s lawyers wrote, adding that Callidus’ counterclaim was
“raised for ulterior purposes.” They asserted, “Callidus is subject to multiple complaints and
regulatory investigations with respect to its material non-disclosure to fund members and the
public as to the status, and transfer, of its various investments” and the counterclaim was
therefore designed to “deflect these complaints and investigations.”
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By Bruce Livesey and Roddy Boyd April 11, 2018

Newton Glassman’s Legacy of Ashes
sirf-online.org/2018/04/11/newton-glassmans-legacy-of-ashes

It was corporate skulduggery at its most audacious. Last September Frank Newbould dined at
Scaramouche, a swanky downtown Toronto restaurant, with a businessman who said he
would like to hire Newbould as an arbitrator. In reality, this was a ruse to engineer an
attempted sting on Newbould, a retired Ontario judge, as the National Post reported.

Newbould’s would-be client worked for Black Cube, a Tel Aviv-based business intelligence
firm, staffed with former Israeli intelligence agents, that has attracted notoriety for its work for
disgraced Hollywood producer Harvey Weinstein, among others.

As Newbould and the man conversed, another Black Cube operative was secretly
photographing them. Newbould’s dinner companion also surreptitiously taped the
conversation. During the dinner, and at a prior meeting as well, the private eye seemed to try to
elicit a reaction from the former judge by making rather loaded references to the “Jewish
lobby” and “the Jewish way of doing things . . . all the time trying to take more than they should
and more than agreed.” The Black Cube operative’s apparent goal? To provoke the former
judge into saying something anti-Semitic, as the National Post reporter who was offered
information about this meeting later reported.

But after reporter Christie Blatchford was approached by Black Cube with the recording of the
meeting, she found that the 74-year-old retired judge hadn’t agreed with the statements and
didn’t say anything offensive about Jewish people. She ended up reporting that Black Cube
had tried to entrap Newbould on behalf of Catalyst Capital Group Inc., a $4.3 billion private
equity firm in Toronto that was founded by Newton Glassman, who is Jewish. Catalyst has
since denied that it hired Black Cube to do a sting on Newbould.

In August 2016 when Newbould was still on the bench, he had ruled against Catalyst in a
lawsuit it had brought against Toronto-based hedge fund West Face Capital, claiming that it
had used insider information when it purchased Wind Mobile Corp. In that ruling, the judge had
disparaged Glassman, saying, “I viewed him more as a salesman than an objective witness.”

Catalyst, which runs five primary investment funds and whose clients include some of the
largest institutional investors in the United States and Canada, appealed that decision. Had
Black Cube caught Newbould making an anti-Semitic remark, an appellate court might have
considered reversing the judge’s decision, reasoning that it had been motivated by prejudice
against Glassman.

In February the appeal was dismissed. While Judge Newbould had initially ordered Catalyst to
reimburse West Face CA$1.23 million for its legal expenses, that sum will likely increase since
Catalyst’s appeal was denied.
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Newbould’s ruling is likely to influence another judge’s opinion in another Catalyst suit,
charging West Face with misuse of confidential information, conspiracy and breach of
contract. Glassman informed some of Catalyst’s limited partners last year that he saw a
“reasonable likelihood” of garnering a huge payout from this suit: In an investor presentation,
Glassman said the litigation was “extremely material” and he listed its expected outcome as
an unrealized gain of more than $448 million. But by losing the appeal in the first case,
Catalyst’s chances of a big payout are slim.

Yet Catalyst has brought two other lawsuits against West Face that are still playing out in
court. In the most recent suit brought last November, Catalyst made its most outrageous
claims against West Face as well as others — with CA$455 million in damages sought. The
suit has argued that the defendants were part of a “Wolfpack” that had conspired to
orchestrate a “short and distort” campaign against Catalyst’s publicly traded subsidiary,
Callidus Capital Corp. This “Wolfpack” is said to include a wide array of participants: a Wall
Street Journal reporter, former Callidus borrowers, hedge funds and stock research and
investment firms. The suggestion is that by working together and coordinating their efforts,
these individuals and entities were acting like a “wolf pack” in trying to undermine Catalyst.

And Catalyst’s potential retention of Black Cube’s services has again been raised in filings for
this suit. West Face alleged last year in a court filing that Catalyst had employed Black Cube to
orchestrate an elaborate deception — and that Black Cube had flown several current and
former West Face employees to London for “interviews” with fictional companies, apparently
with the aim of extracting information. (Other Callidus borrowers involved in litigation against
Glassman have claimed that they have also been approached by private eyes.)

Black Cube allegedly had some interesting help: In West Face’s statement of defense and
counterclaim, it accused Catalyst of hiring PSY Group Inc., a Cyprus-based, Israeli-directed
intelligence services company. West Face, which currently has an estimated CA$2 billion
under management, has claimed in a legal filing that PSY Group is little more than an internet-
based trolling operation that has planted and spread fake news and video stories about Greg
Boland, West Face’s CEO. West Face has also claimed that PSY Group directed the creation of
a webpage that alleged the existence of a “Wolfpack corruption” conspiracy targeting Catalyst.

Why has Newton Glassman been spending so much time and money on these scorched-earth
tactics?

In a December court filing, West Face left little to the imagination about its view of Glassman’s
motives: It claimed he was trying to “distract attention from the deteriorating financial
performance, overvalued assets, material non-disclosures and misrepresentations to investors
of Catalyst, Callidus and their principals” and attempting to “intimidate West Face, Boland,
other capital market participants, regulators and members of the media, in an effort to
dissuade or discourage them from scrutinizing, discussing or commenting publicly on the
deteriorating financial performance” of Catalyst and Callidus.
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How did the conflict start? Callidus is an asset-based lender, also run by Glassman, that
specializes in making loans to companies that the banks won’t touch. After Callidus’ share
price mounted steadily in the wake of its 2014 IPO, West Face’s managers began examining
Callidus’ financial prospects. They found that roughly 20 percent of Callidus’ loan portfolio
might have to be written down because the commercial borrowers involved were in
bankruptcy, restructuring or otherwise impaired. West Face elaborated in a court brief how in
November 2014 its portfolio managers shorted Callidus stock when it was trading higher than
CA$20.

Another rationale for West Face’s skepticism was its view, as shown in a court filing, that in
late 2014 Callidus’ disclosures to investors were often highly misleading, particularly upon
revealing its balance sheet. Yet Callidus’ analysts said when the company sought bids for the
collateral that was taken from borrowers who were unable to repay their loans, Callidus could
rarely find buyers willing to pay close to the loan’s value.

Rather than acknowledge deteriorating loans and writing them off, West Face said Callidus
simply recategorized such debts as equity and called them “assets acquired from loans” on its
balance sheet and gave few updates.

West Face’s legal filings say it exited its Callidus short in April 2015, and the fund’s analysis
was prescient. For 2017 Callidus racked up a net loss of CA$171.59 million as a series of its
loans took a turn for the worse, and its book value dropped to $3.44 a share. (Callidus’ current
tangible book value — a measurement of its physical assets that subtracts intangible, or
nonphysical, assets in calculating book value — is negative CA$55 million. Thus, in a potential
liquidation scenario, the company’s shareholders wouldn’t see a dime.)

Catalyst even advanced CA$31 million to Callidus this past February and March, shortly before
the release of Callidus’ annual report. Though no reason was given, the most likely explanation
is the cash helped Callidus avoid violating its debt covenants.

Court documents as well as interviews conducted over the past year and a half suggest that
Glassman and Catalyst have regularly engaged in business practices that, at best, are well
outside Wall Street’s norms.

The avalanche of expensive litigation that Glassman has brought to bear against his critics is
less a tactic than a tool, one that helps keep at bay many skeptical investors and reporters,
who are wary of lawsuits and the likes of Black Cube and PSY Group. (Catalyst and Callidus
also filed a defamation suit against two Wall Street Journal reporters; Dow Jones, the paper’s
parent company; and a Callidus borrower.) In turn, the litigation allows Callidus and Catalyst to
operate without the headaches and awkward questions that public scrutiny can bring.

— — —

Newton Glassman might be spending millions to make his enemies miserable but even his
most implacable foes would say the 53-year-old Toronto native is fiercely smart and
relentless. He’s also very private. On the rare occasions that he gives an interview to the press,
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he refuses to allow photographs or even illustrations of his face to accompany the story. (A
recent photograph captured him in a suit and tie.)

The son of a surgeon, Glassman is an alumnus of the University of Toronto’s law school and
the University of Pennsylvania’s Wharton School. He eventually headed to Wall Street, joined
the staff of Cerberus Capital Management LP in 1997 and rose to the rank of a managing
director. He oversaw the fund’s telecommunications portfolio and its Canadian investments.

While working for Cerberus, Glassman developed a distinctive attitude about lending to
companies in fiscal dire straits: “If you want to be in a blood sport — and distressed [lending] is
a blood sport — you got to be able to take a punch,” he told Bloomberg in 2016. He also
learned to land a punch or two. A 2011 profile of Glassman in Canada’s Financial Post
Magazine noted, “He earned a reputation for being a tenacious, heavy-handed financier who
doesn’t suffer fools lightly.”

In 2002 Glassman left Cerberus and returned to Toronto, where he set up Catalyst. He
partnered with a banker, Gabriel de Alba, and later a Toronto lawyer, James Riley.

Over the past 16 years Catalyst, under Glassman’s leadership, has raised in its five primary
funds a sum that is now $4.3 billion, generating a healthy stream of management fees.
Catalyst has also provided a stage for Glassman to deploy the distressed-debt investing chops
he developed at Cerberus; he has played a role in management shake-ups at wireless provider
Mobilicity, Advantage Rent-A-Car and many other firms. One of the Catalyst’s highest-profile
investments has been in Gateway Casinos & Entertainment Ltd., a casino company that is now
the second largest gaming operator in Canada. In 2015 The Wall Street Journal noted,
“Catalyst boasts the second-most consistent performance record among distressed-debt
funds globally, according to data provider Preqin Ltd., after Cerberus.”

Most fund managers would give their front teeth for results like that, but Glassman appears to
want more — much more — and that’s where Callidus Capital Corp. has come in.

Toronto businessman Sam Fleiser founded Callidus in 2004 and Glassman directed Catalyst
to buy a controlling interest in the company three years later. Catalyst provides the capital for
Callidus’ loans.

Considering the risk involved in making such loans, Fleiser ran the company conservatively.
During the five years prior to 2011, just CA$4 million in losses were written down on three
loans, out of an estimated CA$600 million in lending — even though Callidus charged interest
rates as high as 18 percent.

But in 2011 Fleiser departed from Callidus. Upon taking the helm of Callidus, Glassman had
two very specific goals: to take Callidus public and grow its loan book considerably. While this
might have seemed like a good idea given the success of Callidus under its previous
management team, things turned out very differently.

                                                                       — — —
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Growing Callidus’ loan book has meant lending more money to troubled companies, and the
universe of financially stressed companies that are able to repay significant sums at high
interest rates is limited. But in order for Catalyst’s heavyweight investors to be protected,
Callidus’ borrowers must have sufficient collateral to cover their loans in case they run into
financial difficulty — or the losses will flow right to the lender’s bottom line. (About 71 percent
of Callidus’ shares is held in three Catalyst funds and with the stock trading at about CA$5.15,
the value of this stake has dropped to just less than CA$185 million. Callidus has also
borrowed CA$315.3 million from Catalyst via a short-term line of credit.)

Sam Fleiser was discerning in selecting borrowers; Newton Glassman appears to have been
anything but. Nonetheless, Callidus’ growth was truly extraordinary in the initial years of
Glassman’s leadership: In 2012 the company had CA$132 million in gross loan receivables.
Two years later this metric had mushroomed to CA$823 million, with the size of loans climbing
as well.

And by the end of 2015, Callidus had 39 loans for an amount totaling CA$1.2 billion on its
books. But were all the new loans sound?

Underwriters tasked with marketing Callidus to investors were likely asking that very question
in April 2014 as they examined its IPO. To allay these concerns, Catalyst promised it would
guarantee all the loans Callidus made before the IPO.

Callidus was relentless in selling investors on the idea that its management team was expert
at handling loan risk. Since 2014 Callidus’ filings have been peppered with point-blank
assurances that it has made almost no dud loans and its borrowers’ collateral has been more
than sufficient to cover any risks. In the IPO prospectus, Callidus claimed to have “no realized
losses on principal on Callidus-originated loans after consideration of liquidated collateral
costs to settle from 2011 until 2013.” During a November 2014 conference call with brokerage
analysts, Glassman boasted, “we don’t have a single loan in the portfolio that’s not performing”
and “performing means [paying] current interest and all obligations.” A year later Glassman, on
another call, repeated this claim.

These assurances have proved very hollow.

Callidus’ portfolio, as shown in its 2017 annual report, is a wasteland of troubled loans.

Start with Callidus’ loan receivables, which tumbled to CA$247.3 million (a drop of 76 percent
from CA$1.02 billion at the end of 2016), as well as its set loan loss provision of CA$217.4
million, which rose 39 percent from CA$134.3 million.

Then consider the loan portfolio’s leverage: More than 68 percent of Callidus’ net loans
receivable are to just two very troubled companies.

C&C Wood Products Ltd., a British Columbia-based timber products company, owes the fund
CA$104 million. And because of C&C Wood’s inability to repay its loans, Callidus assumed
control of the company in November 2017. In a press release, Glassman was glowing in
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describing C&C Wood’s turnaround. But its financial results — a loss of CA$1.2 million on
CA$16.3 million in sales — point to a different reality.

The other company is Horizontal Well Drillers, an Oklahoma-based oil-drilling outfit that has
received $216.9 million in loans from Callidus. If Horizontal’s name rings a bell, this is probably
because of the attention it received in September 2016 when Venezuela’s state-owned oil
company, Petróleos de Venezuela SA, announced that Horizontal (in conjunction with
Halliburton) had been awarded a contract worth $3.2 billion to drill 480 wells.

The announcement immediately raised investor eyebrowsgiven Horizon’s small size and the
fact that, per a CNBC report, Venezuela isn’t paying its immense debts to even the largest of
the oil services companies. This situation has forced the likes of Baker Hughes, Schlumberger
and Halliburton to set aside hundreds of millions of dollars to cover prospective losses from
their uncollectible debts.

Callidus has taken a dim view of Horizontal’s prospects and now values its loan at CA$69.1
million, a write down of CA$131.9 million.

And the financial pain for Callidus and its investors from this loan probably isn’t over yet:
Buried at the foot of a lengthy disclosure in the 2017 management discussion and analysis
statement is the acknowledgement that if the Venezuelan contract doesn’t materialize, as
much as $64 million more could be written down.

As if the Callidus-Horizontal relationship wasn’t already strange enough, matters became
surreal when Callidus’ former chief underwriter Craig Boyer sued Callidus, alleging it had failed
to grant him his stock options and health and other benefits. In a counterclaim, Callidus
accused Boyer of allowing Horizontal to draft a letter with a forged Callidus letterhead to
assure Venezuelan officials that Horizontal had adequate financing in place. Boyer has denied
this allegation. (See “Mr. Boyer’s War” for more on this saga.)

— — —

So what happened to Glassman’s assurances to investors about performing loans and a
robust cushion of collateral? Under his leadership, Callidus’ lending practices have seemingly
defied logic at times. Many borrowers, in interviews and legal filings, have complained that
Callidus changes its loan terms just as negotiations are ending, then seeks personal
guarantees from the borrower’s management.

Moreover, some of the borrowers have claimed that once a loan is signed, Callidus then fails to
provide them sufficient financing. As a result, at least six commercial borrowers (and likely
more) have seen their operations nearly collapse, only for the companies to then be rescued by
Callidus.

Alken Basin Drilling Ltd.’s history offers an example of this scenario. In 2013 Kevin Baumann
bought the Canadian water-well drilling firm in Bentley, Alberta. A year later, when he needed
credit after his business fortunes sharply declined, Baumann turned to Callidus, which agreed
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to lend him as much as CA$28.5 million. Baumann is now being sued by Callidus for refusing
to deliver his personal guarantee to cover the losses accrued.

Baumann said Callidus initially told him he didn’t have to put up a personal guarantee, as the
company charged interest rates of 18 percent to 20 percent. But then at the “eleventh hour,”
according to a counterclaim he filed, Callidus changed its mind, forcing Baumann and other
Alken shareholders to provide personal guarantees. In Baumann’s case, the guarantee was to
be his Alken shares and a farm he owned, with the total value of both at CA$6 million. (In an
interview with the Southern Investigative Reporting Foundation, Baumann accused Callidus of
embracing a “loaning to own” strategy.)

And Baumann has also claimed that Callidus reneged on giving him the money that Alken
needed to keep functioning. Instead, Callidus “drip fed” funds to the business, according to his
counterclaim. When Alken made multiple funding requests to draw on its credit, most were
rejected, Baumann said. “You might ask for $5 million,” he said, “but they say, ‘Take $100,000
or how about $200,000.’. . . So they drip you until they kill ya and then they take the business
over.” (Callidus, however, has denied it withheld funds.)

In March 2015 Callidus demanded repayment of its loan, even though Alken was not in breach
of its loan agreement, Baumann said. Baumann tried to file for creditor protection for Alken.
The following month, he said, he was pressured to resign and Callidus then inserted its own
management team. The new president, Scott Sinclair, is an interesting choice to replace
Baumann, given the 2009 sanction he received from the Ontario Securities Commission, which
included a CA$15,000 fine and a 10-year ban on serving as a director of publicly traded
company.

Alken was put into receivership in March 2016; Callidus claimed Alken owed it CA$27.4 million.
But its assets were worth only CA$10.6 million, according to an April 2016 report from the
receiver. Soon after this, another Callidus-owned company, Altair Water and Drilling Services,
took over Alken’s remaining assets through a credit bid of CA$24.2 million that added up to an
estimated CA$17 million loss on the loan. Whatever drove Altair’s bid, it wasn’t value.

Yet, according to Baumann’s March 2017 legal brief, just before the receivership went into
effect, Altair and Alken received two memorandums of agreement for a well-drilling contract in
Egypt that Sinclair allegedly described to Callidus as potentially worth CA$200 million. This
begs the question: Why place a company in receivership just as it was gaining such large
contracts?

Baumann has an answer for that. He claimed in a court filing that these Egyptian
memorandums were withheld from other potential Alken suitors because the contract “would
have significantly increased the value of Alken’s assets available for sale in the receivership
process” and would have decreased the amount that Callidus demanded from him personally
in the loan guarantee.
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Another borrower accused Callidus of lending money under false pretenses. In 2014 Callidus
agreed to lend $34 million to Esco Marine Inc., a ship recycling company in Brownsville, Texas.
Esco’s managers put up personal guarantees. And Esco’s team has also said Callidus changed
the terms of the loan at the last minute and then balked at providing the company sufficient
funds to continue its operations. (Callidus denies this allegation.) In 2015 Esco filed for
bankruptcy, with Callidus pursuing Esco’s management for some of the money promised
under the personal guarantees.

Last year a U.S. district court judge in Texas wrote in an opinion that there was sufficient
evidence to indicate that Callidus had engaged in “fraudulent inducement” in failing to fulfill all
of the loan’s original terms. Andrew Levy, Esco’s CEO, settled his suit against Callidus in return
for cooperating with its litigation against the “Wolfpack.” In a brief interview with the Southern
Investigative Reporting Foundation, Levy said that while “we dislike Newton Glassman,” the
agreement with Callidus prevented him from discussing the terms of the settlement.

“[I] had to make a very hard business decision about [Esco Marine’s] interests,” Levy said,
“despite having strong feelings about our case.”

In another case, Callidus agreed in 2012 to lend Morrisville, North Carolina-based information
technology provider Xchange Technology Group $36.9 million but wound up pushing out its
CEO in June 2013. Soon afterward Callidus put the company into receivership. (In 2013 the
receiver disclosed that Xchange had lost $27.5 million over the previous two years. But
Callidus’ 2014 IPO filing made no mention of the fact that Xchange was insolvent, had suffered
such losses or was being kept afloat only with Callidus financing.)

Unable to find a buyer as Xchange bled cash and customers, Callidus turned Xchange into a
subsidiary and brought it out of bankruptcy in 2015, but not before listing its value in Callidus’
2014 annual report at $60.18 million (a steep increase from the $35 million it paid through a
credit bid in 2013). Through a loan guarantee with Callidus in March 2016, Catalyst spent
$101.3 million to purchase the Xchange loan from Callidus’ books, thereby presenting one of
its most troubled positions as a windfall and forestalling a share price decline that could weigh
heavily on Catalyst’s performance. (Previous payments to Callidus under the guarantee had
covered only the loan’s principal, as investors had learned in February 2015; this payment
included accrued and unpaid interest.)

But that’s not the half of it: At the annual meeting for the limited partners of Catalyst Fund III
and Catalyst Fund IV held in April 2017, Catalyst reported having paid $54.82 million for
Xchange, with no discussion of the $46.48 million discrepancy. Just as potentially troubling
for investors, however, is the fact that in the same presentation Xchange’s total value was
listed as $9.39 million, a $91.9 million loss in value in just over a year.

Callidus’ investment in Bluberi Group, a Drummondville, Quebec-based developer of games for
slot machines, has been even more problematic. In November 2012 Callidus provided Bluberi a
CA$24 million loan on the basis of a business plan that projected selling 3,300 slot machines
and generating by the end of 2013 CA$25.5 million in earnings before interest, taxes,
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depreciation and amortization, or EBITDA. The projections proved to be more like daydreams,
however, as Bluberi installed just 324 slot machines and burned through CA$2.6 million in
cash.

Despite the missed projections, Callidus continued to extend credit to Bluberi. By November
2015 Bluberi owed Callidus CA$84.1 million. Early in that month, employees of Cole Kepro
International, which makes the slot machines that house Bluberi’s software, entered a Bluberi
storage facility and repossessed all the gaming units Cole Kepro had recently sold Bluberi.
This brought Bluberi’s business to a virtual halt. Bluberi’s CEO then dismissed most of the
staff of the company and filed for creditor protection. A report by Ernst & Young, the court-
appointed bankruptcy monitor, portrayed Bluberi as being in financial and operational chaos,
with a negative equity of CA$52.8 million after incurring losses of CA$14.1 million in 2013 and
CA$22.8 million in 2014.

By the middle of November 2015, according to the receiver, Bluberi had just CA$54,000 left in
its bank account.

In March 2017 when Callidus released its results for fiscal 2016, it disclosed that it had taken
over Bluberi and appraised the company at CA$110.7 million, a value with little discernible
economic basis whatsoever. Callidus’ reasoning? A “large, diversified gaming company” had
signed “an agreement to deploy 7,000 slot machines” that Bluberi would be building.

That assertion was problematic.

The “large, diversified gaming company” said to be buying all those machines was Gateway
Casinos & Entertainment Ltd., a company controlled by Catalyst that’s not in any shape
financially to pay for an order that large. In 2012, Gateway disclosed in a prospectus that all its
gaming equipment was purchased and owned by the British Columbia Lottery Corporation;
Gateway didn’t have the authority to purchase a single machine.

In March of this year Gateway won a concession in another part of Canada: The Ontario Lottery
and Gaming Commission awarded Gateway the right to operate as many as 11 casinos in
central Ontario.

Nonetheless Bluberi can’t capitalize on a relationship with Gateway because Bluberi doesn’t
have the requisite Class III license to manufacture and market traditional slot machines. It
develops and markets Class II games, which are a variation of bingo installed in slot machines
in Native American casinos throughout the United States. It’s unclear if Bluberi is seeking a
Class III license.

Since March 2017 Callidus’ filings have subtly changed the language used to discuss the
agreement for the 7,000 slot machines. A June 30, 2017, filing  refers to it numerous times:
There’s a reference to a “mutual understanding” between Catalyst, Bluberi and Gateway that
7,000 slot machines would be sold to Gateway, along with a letter from Gateway’s CEO
confirming the company’s “potential to purchase up to 7,000 slot machines from Bluberi” over
a three-year period.
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But in the filing for the quarter that ended Sept. 30, 2017, however, the discussion of Bluberi’s
Gateway contract is limited to Callidus’ being “hopeful that [Bluberi] will be able to firm up an
order for 7,000 machines.”

And Callidus’ management discussion and analysis for 2017 contained no reference to a
Bluberi order from Gateway.

Still more Bluberi headaches may arrive for Catalyst, however. In a little-noticed court decision
on March 16 of this year, Montreal Justice Jean-François Michaud approved a petition by
Gérald Duhamel, Bluberi’s founder and former CEO, for obtaining litigation funding so as
pursue a claim against Callidus.

— — —

Glassman’s promises to Callidus’ investors about the strength of the collateral that backs its
loans are also problematic.

Callidus’ investor filings regularly feature a discussion of the amount and quality of the
collateral behind its loans, nearly every time noting that its borrowers’ collateral is equal to or
greater than the value of their loan.

The implied message conveyed to investors is simple, along lines such as this: “No matter
what happens, these loans are protected and so is your investment.” Notwithstanding Callidus’
and Catalyst’s ample disclosures about the loans’ risks to investor capital, the Southern
Investigative Reporting Foundation has uncovered instances when a Callidus borrower’s
collateral was nowhere close to the loan’s value. Moreover, Callidus’ filings have repeatedly
failed to disclose borrowers’ sharply deteriorating finances.

Consider Harvey Industries LLC, a Livonia, Michigan-based auto parts company that in 2012
borrowed $41.5 million from Callidus; Harvey’s collateral was its plant, land and a personal
guarantee from the founder. Things went badly, with Harvey closing a plant and laying off
staff. By early 2015 the company owed Callidus $39 million. At that point, Harvey filed for
bankruptcy protection.

Those reading Callidus’ March 2015 quarterly management discussion and analysis would
likely conclude the loan portfolio’s collateral was more than adequate. The document stated,
“the estimated collateral value coverage on net loans receivable was approximately 161
percent with a range between 100 percent and 250 percent on an individual loan basis.”

A few months later investors would learn how much Harvey had collapsed. A July 2015 court
filing valued Harvey’s assets at just $4.5 million to $9.1 million — more than 75 percent less
than the figure Callidus had given investors the previous March.

The collateral’s loss in value didn’t represent the only threat that the Harvey loan posed to
Catalyst’s limited partners: In June 2015 Callidus took control of Harvey through a $25 million
credit bid. Per the bankruptcy receiver’s reports from March through October 2015, Harvey was
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awash in a sea of red ink, losing an average of $1 million a month. Business hasn’t improved,
though, since Callidus acquired the company, with Harvey reporting a gross margin loss of
$3.2 million, according to Callidus’ 2017 annual report.

Going broke takes a lot of money: Harvey’s monthly debt service, paid primarily to Callidus,
was $758,200 over the eight months of bankruptcy, and “professional fees,” primarily paid to
lawyers and accountants, were $98,445. It’s not all grim news for Callidus investors, though.
From a few brief lines in the Sept. 30, 2017, quarterly filing, they learned that Catalyst bailed
out Callidus’ loan to Harvey, which is now called Wabash Castings Inc.

Then there is the case when the collateral for one of Callidus’ borrowers went belly-up. In 2013
Callidus acquired millions of dollars of debt owed to HSBC by Gray Aqua Group, a fish-farming
business located on Canada’s Atlantic Coast. At the same time, Gray Aqua entered into a
CA$43.5 million credit agreement with Callidus. The terms of the loan called for its repayment
in the fall of 2014, but the deadline was later extended to early 2016.

In the summer of 2015 sea lice infested some of Gray Aqua’s fish farms, wiping out most of its
harvest. A few months later, 380,000 smolt in a hatchery facility had to be destroyed due to
disease.

As a result, Gray Aqua did not repay the loan by the 2016 deadline. Soon after, the company
filed for bankruptcy protection and still owed Callidus CA$55 million. Although the bankruptcy
receiver stated Callidus knew about the sea lice infestation in August 2015, it did not disclose
this loss in its third-quarter earnings report, as many analysts might have expected. Callidus
later reported in its 2015 annual report a pretax loan loss provision of CA$22.7 million.

The loss provision was inadequate, and in Callidus’ second-quarter 2016 filing it set
aside CA$12 million more for loan losses related to Gray Aqua, bringing the amount reserved
to CA$34.7 million. The company was sold that year for a mere CA$15 million.

Similar to what happened in Harvey’s case, the losses from Gray Aqua’s and other troubled
loans have rarely seemed to meaningfully affect Callidus’ disclosures. In its 2015 annual
management discussion and analysis, Callidus reported that its loans in aggregate were
backed by collateral representing 172 percent of the loans’ value — and the loans on its
internal watch list had collateral representing on average 104 percent of the loans’ value.

— — —

Catalyst’s holding large portions of Callidus’ stock and serving as the guarantor for many of its
troubled loans are not the only looming headaches for Catalyst’s limited partners.

Start with Catalyst’s estimated CA$900 million investment in Gateway Casinos &
Entertainment; in 2016 stakes in Gateway represented more than 38 percent of the Catalyst
Fund II and 29 percent of the Catalyst Fund III. How Catalyst could arrive at its valuation of this
huge position is baffling.
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While the Catalyst Fund III marked up its Gateway positions by almost 50 percent from 2011 to
2016, another private equity firm with a stake in the company, Los Angeles-based
Tennenbaum Capital Partners, however, marked down its position 16.4 percent.

Though Gateway is clearly in better financial shape than the likes of Xchange and Bluberi,
Gateway has a debt load of CA$690 million and, per Moody’s Investor Services, a subprime B2
credit rating. The rating agency’s most recent note expected Gateway to have negative
CA$110 million in free cash flow given its schedule of improvements and renovations. To free
up cash, Gateway has completed a series of sale-leaseback transactions, with its most
recently announced transaction in late February netting CA$483 million.

A deal like this to sell and then lease back property is a standard corporate finance tool,
typically offering a company a mixed bag of pros and cons: It is a quick way to raise capital,
especially for an entity like Gateway that’s used a lot of debt to grow rapidly. Yet, given the sale
of its core real estate assets, Gateway’s future borrowing will likely carry a higher interest rate
since the company will have fewer assets to pledge as collateral. Unless a sale-leaseback deal
helps a corporation acquire a trophy asset or is used to retire a block of debt, many investors
look at this as the financial equivalent of chopping up the deck to keep the fireplace going — a
clear signal that financing options are becoming limited.

Gateway’s debt holders recently sent a message to Catalyst’s management that their patience
is wearing thin. After Gateway negotiated new lines of credit with its lenders, Catalyst sought
to use $250 million of the proceeds to pay a dividend (or return capital) to its limited partners
— a standard practice for private equity funds of all stripes. But in recent weeks, several
investors who own a large chunk of Gateway’s 8.25 percent notes protested, arguing that
Gateway’s operations needed the cash more than Catalyst and its limited partners. After some
tense negotiations with the noteholders, Catalyst was allowed to take $100 million as a
dividend, with a mighty big catch: The bondholders made the fund pay them a consent fee of 2
points (one-half a percentage point more than what was initially agreed upon) or $5.1 million,
to receive the money.

By cutting its prospective dividend in half and then making Catalyst pay what is effectively a 10
percent fee to obtain the money, investors were sending a clear message about what
Catalyst’s priorities should be.

Therapure Biopharma Inc., a Canadian pharmaceutical contract manufacturer, is another
company that Catalyst has invested in; Catalyst has long touted its prospects only to find the
marketplace offering a decisively different value. According to the prospectus for Therapure’s
aborted 2016 IPO, it lost CA$10.8 million on just CA$29.5 million in revenue for the nine
months that ended on Sept. 30, 2015; during 2012 to 2014, it lost CA$37.16 million on
CA$69.87 million in revenue.

In January 2016 before the erstwhile IPO, Therapure’s management had made some rosy
assertions that the company had a roster of drugs and treatments in development. But it’s
unclear what the status of these products is today. (The IPO had sought to raise CA$130
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million and valued Therapure at more than CA$900 million.)

Therapure also carried CA$32.4 million in debt prior to its September sale for $290 million to a
partnership between a Hong Kong-based biotech company and a private equity fund advised
by China Citic Bank International. As part of that deal, Catalyst retains the right to Therapure’s
plasma product line. Currently this line seems to be centered on one product that’s undergoing
a Food and Drug Administration Phase 3 trial. For this product, the protein in plasma is
purified. The good news for Therapure is that there’s a real demand for the product; the bad
news is that large, established competitors dominate the crowded and mature marketplace.

— — —

Newton Glassman’s carefully constructed world is starting to give way.

Although the bevy of lawsuits initiated by Glassman is evidence that he’s not quietly accepting
his professional setbacks or public criticism, investment managers and journalists should not
be his biggest concern. In August The Wall Street Journal reported that at least four individuals
had filed whistleblower complaints with Canadian securities regulators, including the Ontario
Securities Commission, alleging fraud at Catalyst and Callidus. One of the whistleblowers told
the Southern Investigative Reporting Foundation of the U.S. Securities and Exchange
Commission interview on these matters.

While those who criticize Catalyst may do so at their own financial peril, signs of changing
times for Catalyst and Callidus are all around. Last fall Lax O’Sullivan Lisus Gottlieb, Catalyst’s
longtime law firm, stopped representing Catalyst and Callidus, perhaps in response to their
involvement with Black Cube. Meanwhile, West Face is seeking $550 million in damages
against Catalyst through a Dec. 29 counterclaim, alleging that Catalyst “utilized unlawful
means in carrying out their agreed upon campaign of vilification, defamation and harassment.”

Callidus’ stock price flirts daily with all-time lows despite the company’s having spent an
estimated CA$110 million for a series of share repurchases. And a pair of no-frills websites,
Litigating With Catalyst Capital and Callidus Capital Litigation (owned and maintained by West
Face and Kevin Baumann, respectively), offer an unflattering picture of Newton Glassman’s
future: constant litigation, massive expenses and increasingly bruising defeats.

The Southern Investigative Reporting Foundation submitted detailed questions via email to
Callidus and Catalyst spokesman Daniel Gagnier, but he didn’t reply.

David Moore, a lawyer representing Callidus and Catalyst, responded with a letter saying many
of the questions dealt with ongoing litigation and thus the companies would decline comment.
Nonetheless, he claimed the questions were “riddled with inaccuracies, misunderstandings
and purposeful fabrications.”

— — —
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Editor’s note: In its CA$455 million “Wolfpack” conspiracy lawsuit, Catalyst claimed journalist
Bruce Livesey was a member of a short selling conspiracy against Callidus. It specifically
claimed that West Face had “retained” Livesey to write a negative story about Callidus.

The allegations are entirely false: Livesey is an investigative reporter with 30 years of
experience; he has never worked for West Face in any capacity. And West Face has
completely denied Catalyst’s claim in court filings.

The claim about Livesey first surfaced in 2017 when Callidus lawyers deposed Esco Marine co-
founder Andrew Levy. In a recent interview with the Southern Investigative Reporting
Foundation, however, Levy strongly denied ever having said that West Face had employed
Livesey. Levy refused to discuss his deposition but noted the following: “All I said was that a
reporter named Bruce from Canada called me and told me he was reporting on Callidus for a
publication up there. I asked him who else he’d spoken to and he told me, ‘Greg Boland’ and
some other people. It’s just false to connect him to any hedge fund.”

Catalyst attorney David Moore’s letterto the Southern Investigative Reporting Foundation also
repeated the lawsuit claim that Livesey was part of a “Wolfpack” conspiracy. Moore sharply
criticized Livesey, decrying “his use of expletives” and “an animus and agenda” against
Glassman.
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April 17, 2018

In investor letter, Catalyst claims it can still win Wind
Mobile suit

theglobeandmail.com/business/article-in-investor-letter-catalyst-claims-it-can-still-win-wind-mobile-suit

Private equity firm Catalyst Capital Group Inc. is pressing ahead with its effort to wring money
out of its failed bid for Wind Mobile – and claims to have evidence against a rival fund manager
that may have been gathered in a sting operation run by former Israeli spies.

In a letter sent to investors in its funds, Catalyst says it has interviews with former employees
of Toronto-based West Face Capital Inc. that show “inside information about the Wind
negotiations was improperly leaked to West Face.” The letter, marked “privileged and
confidential update”, was sent to Catalyst unitholders in March and obtained by The Globe and
Mail.

Catalyst has filed two separate lawsuits over the Wind case. In 2014, Catalyst was negotiating
with the owners of the wireless company to buy it, but the deal fell apart. A group led by West
Face bought Wind for $300-million and flipped it to Shaw Communications Inc. for $1.6-billion
a year and a half later. The business is now called Freedom Mobile and was recently valued by
one Bay Street analyst at $5.7-billion.

Catalyst lost the first lawsuit, with Ontario Superior Court Justice Frank Newbould ruling that
he “had considerable difficulty accepting as reliable” much of the evidence supplied by Catalyst
founder Newton Glassman. Catalyst lost its appeal of that decision in February.

Now before the courts is a second lawsuit in which Catalyst is suing a number of parties,
including West Face and VimpelCom Ltd., a Netherlands-based telecom firm that used to be
the major shareholder in Wind. The suit, which claims $1.3-billion, alleges that vital information
was leaked during negotiations that allowed the West Face consortium to win the deal.

West Face has consistently denied it acted improperly. In a court filing on Monday, lawyers for
the firm said: “This so-called ‘evidence’ consists of transcripts and recordings obtained illicitly
by Catalyst from ‘stings’ conducted against Justice Newbould, and current and former
employees of West Face, by former agents of the Israeli Mossad operating unlawfully in
Ontario and elsewhere under the name ‘Black Cube.’ ”

West Face, VimpelCom, Globalive Capital Inc. and UBS Securities Canada Inc. were in court
on Monday asking Ontario Superior Court Justice Glenn Hainey to throw out the case. A ruling
is expected by the end of the week.

In its letter to fund investors, Catalyst does not detail how it went about getting the interviews
or when and where they were conducted. Nor does it describe who conducted the questioning.

Black Cube, a private investigation firm founded by veterans of Israel’s intelligence service,
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allegedly had operatives pose as recruiters for a global private equity firm who approached
West Face employees with potential job offers to get them talking. Black Cube has also done
work for disgraced movie producer Harvey Weinstein, an assignment that executives in the
firm subsequently apologized for taking on. West Face filed a suit against Catalyst and Mr.
Glassman in December alleging the use of the firm against its employees.

The Catalyst investor document purports to contain short excerpts from interviews with a
former West Face portfolio manager and a second ex-staffer – both unnamed – that Catalyst
says show that West Face received leaked details about Catalyst’s Wind discussions, allowing
it to structure a bid for the wireless carrier with fewer conditions.

Story continues below advertisement

“Accordingly Catalyst will use its best efforts to ensure that all of the relevant facts and
documents come to light, and to pursue all available remedies to obtain redress for the benefit
of the investors in the funds,” the document said.

Catalyst spokesman Dan Gagnier declined to answer specific questions about the information
in the document and whether it came from Black Cube. He said: “The confidential
communication to our LPs reflects our strong belief that Catalyst’s rights were violated on the
Wind transaction. This confidential letter outlined some of the reasons for this belief and
Catalyst’s intention to explore and pursue all appropriate legal remedies in order to protect our
investor’s rights.”

The push to introduce new evidence to second Wind lawsuit, which Catalyst first filed in May,
2016, comes as questions mount about the value of several businesses owned by Catalyst
and its ability to cash out at attractive prices.

Litigation may be part of Catalyst’s strategy to try to boost its investment returns. In fact, the
Wind lawsuit was given a value of US$447-million in Catalyst’s 2016 presentation to investors
of two of its largest funds, though the company says doesn’t include that in its official financial
statements and it presents the information only as additional disclosure for unitholders.

Some other Catalyst investments are performing poorly. The firm sold a minority stake in
distressed lender Callidus Capital Corp. for $14 a share in 2014, and the stock closed Tuesday
at $4.91. Catalyst and its funds own more 70 per cent of Callidus and has loaned the firm more
than $300-million.

Catalyst has said it aims to take public two of its funds’ major holdings – Gateway Casinos &
Entertainment Ltd. and a unit of biotech company Therapure Biopharma Inc. – in hopes of
realizing value for the assets. It also disclosed that it is exploring sales of Advantage Rent A
Car and Sonar Entertainment in documents that it sent to financial backers.
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Judge dismisses Catalyst Capital appeal of ruling
in lawsuit over failed Wind Mobile acquisition
Ontario Superior Court Judge Glenn Hainey Wednesday ruled that the
private equity firm was trying to litigate 'by instalment' the same case it lost
in 2016

A consortium led by West Face bought WIND for about $300 million in 2014 and about 18 months later sold it to Shaw
Communications for $1.6 billion. Lyle Aspinall/Postmedia
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TORONTO — Catalyst Capital Group Inc. has lost another lawsuit over its failed

acquisition of the wireless carrier WIND Mobile.

Ontario Superior Court Judge Glenn Hainey Wednesday ruled that the private

equity firm was trying to litigate “by instalment” the same case it lost in 2016.

Hainey tossed the Catalyst suit against rival West Face Capital Inc., VimpelCom

Ltd. and nine other companies, finding that it was “an attempt to impose a new

legal theory of wrongdoing on the same facts” and was thus an abuse of

process.

In this action, lawyers for Catalyst were alleging that West Face and others

conspired to induce VimpelCom, which was selling WIND Mobile, to breach the

confidentiality and exclusivity agreements it once had with Catalyst.

The company’s “amended amended amended statement of claim,” as Hainey

correctly described it, alleged that the 11 companies “formed a conspiracy to

prevent Catalyst from successfully acquiring WIND.”

But in its first lawsuit, Catalyst had alleged that West Face and a junior analyst

named Brandon Moyse (who once worked for Catalyst and then left to work,

very briefly, for West Face) had used confidential information about Catalyst

strategy to win the bid for WIND.
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Catalyst Capital hints it may use sting ‘evidence’ in its $1.5B Wind Mobile lawsuit

Appeal judge tosses Catalyst case against West Face without hearing from defence
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The consortium led by West Face bought WIND for about $300 million in 2014

and about 18 months later sold it to Shaw Communications for $1.6 billion.

A different judge, the now retired Frank Newbould, tossed the first lawsuit in

August 2016, saying Moyse had no confidential information about WIND to give,

that West Face in any case had set up a strict confidentiality wall to keep Moyse

away from the deal, and that Catalyst had voluntarily walked away from its bid to

acquire WIND when VimpelCom abruptly demanded a “break fee” in case the

deal didn’t close.

Catalyst appealed the Newbould decision, and lost the appeal last month at the

Ontario Court of Appeal.

In a statement issued Wednesday evening, Catalyst spokesman Dan Gagnier

said the company “has instructed legal counsel” to also appeal the Hainey

decision.

Catalyst is “disappointed” by the ruling, Gagnier said in the release, and still

strongly believes “its rights … were violated in the WIND transaction” and will

continue to fight “to enable the truth about what happened in the WIND sale to

be fully examined.”

What Hainey said in effect was that a litigant isn’t entitled to two kicks at the can

in the same case, with the same parties, on the same set of facts.

As he said at one point in his 32-page decision, “Catalyst is attempting to re-

litigate the same causes of action in this proceeding that it did in the

Moyse/West Face action.

“In my view, this proceeding amounts to litigation by instalment.”

Not only would allowing it be unfair, Hainey said, but it would also violate legal

doctrines that hold that there should be finality to litigation and that, in the words

of a leading Supreme Court decision on the subject, “a litigant, to use the

vernacular, is only entitled to one bite at the cherry” and “a person should be

only vexed once in the same cause.”
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This is Exhibit "50" referred to in the Affidavit of Gregory 
Boland sworn November 8, 2019. 
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By Bruce Livesey and Roddy Boyd November 27, 2018

Newton Glassman and Other People’s Money
sirf-online.org/2018/11/27/newton-glassman-and-other-peoples-money

Things are not going well for Newton Glassman.

Southern Investigative Reporting Foundation readers will recall Glassman was the subject of a
lengthy exposé in April, detailing the many ways his direction of Catalyst Capital Group Inc., a
Toronto-based private equity fund with $4.3 billion in capital commitments, and its sister
company, Callidus Capital Corp., should alarm both investors and regulators.

Specifically, the reporting illuminated the risk Catalyst’s limited partners face because of the
fund’s continually growing exposure to Callidus — a lender to distressed companies the fund
bought in 2007 and took public in 2014 — whose performance has been disastrous. If that
wasn’t bad enough, Glassman directed the fund’s plunge into a series of costly and reputation-
threatening lawsuits against a host of purported enemies.

On both fronts, incredibly, things have gotten worse.

Callidus is kept alive only because Glassman has repeatedly violated one of the cardinal tenets
of investing: don’t throw good money after bad.

But the bigger questions for the limited partners who invested in Catalyst’s funds is how are
they going to get all of their money back? Especially if Catalyst can’t sell its holdings?

———-

Catalyst’s specialty is what’s known as distressed investing. In a nutshell this is how it’s
supposed to work: Glassman raises money from pension funds or endowments and then
seeks to buy either the stock or debt of a company that’s hit some kind of rough patch and
thus available cheaply, on the view that with some capital, better strategy or new leadership,
the business turns around. (The “turn around” part is key because private equity funds, unlike
hedge funds, don’t offer regular redemptions to their limited partners, and so are set up with an
eight to 10-year lifespan.)

So when an opportunity presents itself, the fund looks to monetize their investment and sell it
via an initial public offering — or to another company — for a windfall with most of the profits
flowing to its LPs. But of the billions of dollars Glassman has raised in Catalyst’s five funds,
only the first has since cashed out, back in 2013. The second fund was supposed to have
cashed out more than four years ago in the spring of 2014. But Catalyst has repeatedly
extended the deadline, and it’s now due to conclude in the fall of next year, just before its third
fund is slated to cash out.
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So why is Glassman not paying back LPs, some of whom are among the most prominent
institutional investors in the US and Canada?

The answer appears simple: He doesn’t have the money because — at least in the case of
Funds II and III — it’s been sunk into a series of investments whose performance has often
been nothing short of brutal.

The mess starts with Catalyst’s 72.2 percent ownership stake in Callidus, a block amounting to
almost 41.25 million shares, primarily concentrated in Funds III and IV, with 24.8 and 10.8
million shares, respectively; Fund II has 4.7 million.

Callidus’ loan book is geared towards mid-sized companies and at the end of September was
valued at CA$1.1 billion. But as our investigation last April revealed, many of these loans have
turned sour.

Indeed, through the first three quarters of the year Callidus has racked up CA$68.2 million in
losses, while its stock tumbled to new lows, to CA$1.36 from CA$10.30 at the beginning of the
year. Marked to market, this one position has cost Catalyst just under CA$369 million on
paper, or about 8.6 percent.

And it’s a safe bet that Callidus’ losses will continue, helped along mightily by the mysterious
CA$201 million loan extended to Horizontal Well Drillers, an Oklahoma based oil drilling
contractor that made news in September 2016 when Venezuela’s state oil company
announced Horizontal was awarded a license to drill up to 191 wells – a contract purportedly
worth nearly $1.3 billion. Inexplicably, this loan was made despite Horizontal’s lack of
experience in working on projects of that size and scope.

Moreover, as noted in April, Venezuela’s ongoing economic collapse and political collapse has
forced even the largest multinational oil exploration companies to cease operations there.

Against this backdrop, it’s unclear what, if anything, the loan was used for — it appears
Horizontal hasn’t begun drilling any wells nor, given its new high-profile, has the company
obtained any other big contracts. More simply, it’s an open question why, if the Venezuela
project isn’t currently feasible, any unused funds haven’t been returned.

(Oddly, the news tab on Horizontal’s website lists only two items: a three year-old
announcement about a new “Information Management” system and a press release from four
years ago about the new website. There is no mention of Venezuela.)

Accordingly, Callidus wrote down the loan’s value to CA$78.6 million in the fourth quarter of
last year. A call to Horizontal’s headquarters was not returned.

While loans like Horizontal Well Drillers stand apart, the sheer density of bad loans on Callidus’
books — the company has been forced to assume control of at least 13 borrowers — often
requires Catalyst to ride to the rescue.
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Through September 30 CA$112 million of Catalyst LP cash had been either loaned or
guaranteed in the hopes of stabilizing Callidus and, according to a trio of disclosures posted
April 30, a lot more of their money will be headed that way.

For example, this filing suggests Sun Life Assurance Company of Canada (Callidus’ senior
lender since 2014) was unhappy about Callidus’ request to again defer the repayment of a
CA$50 million loan. In return for perhaps not calling its loan – thereby triggering a “going
concern” warning from Callidus’ auditors – Catalyst guaranteed the loan while also agreeing to
pay $15.5-million of it by early next year. As of September 30, just under CA$8.5 million had
been paid.

Additionally, the filings note how Catalyst is funding up to $150 million to cover a Callidus loan,
which is likely the Horizontal Drill loan. Catalyst also agreed to extend up to $30 million to pay
Callidus’ operating expenses.

Afterwards, look at Callidus’ third quarter interim financial report , where the mounting loan
losses have left its shareholders with no tangible book value — or what’s left after the physical
and marketable assets are sold and the liabilities paid off — the most common measurement
of a company’s worth. As of September 30, Callidus has a CA$40.9 million deficit.

Why’s this paper deficit matter? In a bankruptcy, if a company’s current liabilities exceed its
tangible assets, the subordinated lenders have to make up the difference by taking a so-called
haircut, or accepting less than the amount they are owed.

Since Catalyst’s cash is Callidus’ sole lifeline, it’s a valid risk for the limited partners of Catalyst
Fund’s III and IV, whose capital is behind the CA$377.2 million subordinated bridge lending
facility. Moreover, the situation is bafflingly circular: Catalyst’s “advances” are how Callidus is
paying the principal and interest on the subordinated loans owed to the fund. In the most
recent interim management discussion and analysis Callidus reported that Catalyst has
pledged to extend the maturity date of the loan for as long as necessary.

Meanwhile, language in that interim filing suggests that the Ontario Securities Commission is
beginning to put a foot (lightly) down over the quality of Callidus’ financial reporting, and has
placed the company on its refilings and errors list for the next three years. This list warns the
public of companies that have either failed to disclose all material information or whose filings
contained an inaccuracy. Additionally, the OSC made Callidus discontinue its references to
yield enhancements, a term dreamed up to make impaired loan write downs more palatable by
claiming that they would be offset by the increases in borrower principal and interest
payments.

———-

All this bad news about Callidus couldn’t come at a worse time for Catalyst’s limited partners
in Funds II and III, who are justifiably anxious about getting their money back. Catalyst Fund II,
as shown in this New Jersey Division of Investment  disclosure, has returned 45.1 percent of its
initial CA$635 million of paid-in capital.
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In a typical private-equity fund, the diversity of investments would likely provide enough
cushion to help absorb the losses from a bet gone wrong like Callidus.

Catalyst is not a typical private-equity fund manager, however, and it’s fair to say that the hot
hand Glassman and his colleagues wielded in prior years, when its CA$185 million in assets
initial fund returned an average of 32 percent and he could note to the Wall Street Journal that
he was the “[Number one] distressed-debt manager in the world ” are long gone.

Catalyst Fund II is a case in point: Of its five remaining investments – in Therapure BioPharma,
Callidus, Gateway Casinos & Entertainment, Sonar Entertainment and Natural Markets Food
Group – two are deeply troubled (Callidus and, as Glassman noted in this August Globe and
Mail article, Natural Markets), leaving only Therapure and Gateway with the potential to be sold
in the near-term.

Except the fund’s limited partners are learning that there’s a big difference between “potential”
and “likely” when it comes to selling an investment, and an even bigger gulf between selling an
investment and doing it profitably.

Consider Therapure BioPharma Inc., a core Fund II holding since 2006, and well on its way to
being sold earlier this year to a joint-venture between 3SBio Inc., a China-based
pharmaceutical company, and CPE Funds, a Chinese private equity fund, for $290 million.

But on May 1 the deal collapsed for unspecified reasons, and despite Catalyst’s assertions
that its pursuing an IPO of Evolve Biologics, Therapure’s drug development arm, it’s anyone’s
guess if the sale even occurs, let alone brings in the $100 million Glassman said he’s shooting
for, according to the Globe and Mail article referenced above.

(It was the second time in three years that an attempt to sell Therapure failed — a February
2016 IPO was shelved after investors, wary of a then-choppy market and the income
statement’s sea of red ink, apparently balked at the roughly CA$900 million valuation placed
on the company.)

Gateway, held in Catalyst Funds II and III, is equally as speculative as Therapure and has a
recent history that includes numerous failed efforts to sell it both publicly — in this case in
2012 — and to other casino companies. On November 20, Catalyst filed the initial prospectus
for its IPO.

All any diligent investor can conclude about Catalyst’s stewardship of the company since
taking control in 2011 is that it’s a larger company, yet remains just as hamstrung from both
its leverage and its longstanding inability to turn a profit — a problem its larger rival, Great
Canadian Gaming, appears to have solved. Similarly, it’s unlikely they will be fooled by the
CA$156 million profit Gateway has reported through September 30, the result of a CA$192.3
million paper (non-cash) profit booked from a one time sale-leaseback transaction. Without it,
Gateway would be well on its way to a loss of over CA$40 million this year.
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Obtaining the right to operate casinos and slot machines in three Ontario region gaming
“bundles” won’t be a magic bullet for Gateway either: a pro forma income statement
incorporating the properties into its 2017 results shows an CA$18.7 million loss. To develop
and improve them, according to the prospectus, will require Gateway to spend between
CA$490 million and CA$530 million in capital expenditures over the next three years. This
won’t be a light task for a balance sheet with a CA$908 million debt burden.

One thing to note is the humdinger of a related party transaction between Catalyst and
Gateway involving the company’s purchase of CA$217 million in net operating losses from a
bankrupt unit of Natural Markets Restaurant Corp., permitting Gateway to avoid the avoid
making a cash tax payment this year on its paper profits.

Catalyst Fund III, scheduled to wind up next December, also has a portfolio that tries a limited
partner’s soul. In addition to the aforementioned 24.8 million Callidus shares, and its half of
the subordinated bridge facility (currently worth CA$188.6,) it owns at least three other
struggling companies – Natural Markets Restaurant Corp., Advantage Rent-A-Car and
Mobilicity.

The Advantage Rent-A-Car investment looks particularly painful. With roughly $310.5 million
pumped into the company after buying it out of bankruptcy in April 2014, Catalyst’s sizable
investment hasn’t helped Advantage strengthen its competitive position: Ranked by 2017 fleet
size and revenues, the company is a distant fourth place behind Enterprise, Hertz and Avis,
according to trade publication Auto Rental News.

A Reuters investigation published in March detailed how Catalyst’s Advantage valuation is
extravagantly out of line with its publicly traded peers Avis and Hertz, whose market
capitalizations are less than half of their revenues.

Assuming this yardstick remains valid, and using Auto Rental News’ estimate of 2017
revenues of $330 million, would imply an initial market value of less than $200 million for
Advantage, making it another investment Catalyst won’t easily sell.

———-

One of the most damaging revelations about Glassman’s activities didn’t actually involve
investments, but rather the August 15th Ontario Superior Court filing in which Black Cube —
the notorious Israeli corporate intelligence outfit whose assignments have included working
for film producer Harvey Weinstein to discredit women who alleged he had sexually assaulted
them — admitted they were retained to work on Catalyst’s behalf on September 11, 2017.

(Black Cube was used by Catalyst to help improve its odds in its ongoing war with a Toronto
hedge fund, West Face Capital, a fight that has launched four lawsuits and enriched lawyers
on both sides of the border.)
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Shortly after being retained, Black Cube launched a star-crossed sting operation against
Justice Frank Newbould, a then-recently retired Ontario Superior Court judge who’d ruled
against Catalyst in an important decision regarding the sale of WIND, a wireless carrier
Glassman coveted but that West Face eventually landed. The sting was designed to tar him as
biased and anti-Semitic prior to filing an appeal.

Ultimately, this backfired in a big way in November, 2017 when a National Post reporter —
herself the target of a Black Cube-controlled operation — exposed the whole affair.

But who hired Black Cube? The answer is a bit complicated.

Catalyst, in its reply to West Face’s Counterclaim, stated that in August 2017 its counsel hired
Tamara Global Holdings Ltd., to provide personal and professional security to the fund’s
employees, as well as litigation support. Tamara, in turn, hired Black Cube the following month
(referred to in the counterclaim by its formal name: B.C. Strategy UK Ltd.) And who’s behind
Tamara? Yosef “Yossi” Tanuri, a former Israeli special forces soldier better known in the
Toronto area as the Director General, Israel of the Jewish Federations of Canada. An email to
Tanuri was not returned.

All of which suggests a version of the late Senator Howard Baker’s famous question during the
Watergate hearings: “What did Glassman know and when did he know it?”

Catalyst attempts to thread a rather slim needle with its answer to that question.

The reply to West Face’s Counterclaim said Catalyst’s principals had nothing to do with what
West Face described as allegedly unlawful activity in its counterclaim. To further distance
themselves from Black Cube’s widely condemned tactics, Catalyst argued that Black Cube
was directed to use “[its] best professional judgement” in executing its litigation support
duties. (Catalyst doesn’t describe what these duties were.)

What Catalyst’s filing doesn’t say is that Glassman and colleagues had no idea of Black
Cube’s plans, both with respect to the attempted Newbould sting as well as the parallel effort
to mislead the National Post’s Blatchford prior to the filing of its “Wolfpack” suit in November
8, 2017.

A strange footnote to the Black Cube drama is the collapse of PSY Group, a Cyprus-based,
Israeli-directed intelligence services company that West Face’s court filings have claimed
started defaming both the fund and Greg Boland through social media and blog posts last
September, a charge that Catalyst has flatly denied.

West Face lawyers have requested that an Israeli court order that PSY Group’s hard drives be
preserved, a motion Ontario Superior Court Justice Glenn Hainey endorsed. Both INVOP, the
corporate shell that owned PSY Group, and Emmanuel Rosen, a controversial former Israeli TV
journalist who West Face has alleged worked with PSY Group, have not responded to any
claims and have had motions of default filed against them. On the other hand, Virginia
Jamieson, a Brooklyn, N.Y.-based former public relations executive who West Face alleged
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sought to get the National Post to write critically about Judge Newbould, has denied having
anything to do with PSY Group or the purported Internet defamation campaign. She was
unable to be reached by phone and her lawyer didn’t return a call seeking comment.

The animating spirit of Glassman’s furor towards West Face Capital is his 2014 defeat at the
hands of West Face and a consortium of investors in a bid to buy WIND — a loss he alleges
was brought about at least in part because Brandon Moyse, a former Catalyst junior analyst
who worked briefly for West Face after his departure, provided proprietary information.

Unfortunately for Glassman, Judge Newbould bluntly rejected these claims in 2016. Earlier this
year an appellate court took the unusual move of dismissing Catalyst’s appeal without even
hearing from West Face’s lawyers. Since then, Catalyst has applied for leave to have the
Supreme Court of Canada consider their appeal. If the Supreme Court declines or if it loses,
Catalyst will forfeit a CA$1.3 million letter of credit, and may be assigned other costs.

A second Catalyst lawsuit against West Face and others, known as the Vimpelcom case after
the Dutch telecommunications company that sold WIND to West Face, sought a whopping
CA$1.5 billion in damages.

Like the Moyse litigation, it proved unsuccessful, with a judge dismissing it on April 18 after
concluding Catalyst brought the case for a “second bite at the cherry,” meaning the fund was
merely re-litigating the already unsuccessful Wind claim above. In fact, the judge said that at
least as far as Catalyst’s lawsuit pertained to West Face, it was an “abuse of
process.”(Catalyst has filed an appeal, to be heard sometime in the first quarter of next year.)

This aggressive litigation strategy, while bringing no end to headaches for Glassman’s
opponents, is poised to make a considerable dent to Catalyst’s bank account. In the Canadian
legal tradition, the losing party in a civil trial is liable to bear at least some of the victor’s legal
costs. In the Vimpelcom case, this will run between CA$1.47 milllion to CA$2.19 million,
according to the defendant’s cost submission, and that’s before factoring in the cost of
appeals.

The most high-profile contest is the CA$455-million lawsuit Catalyst brought last year against
West Face and a bevy of other critics, including hedge funds, former Callidus borrowers,
analysts and two journalists from the Wall Street Journal that alleged a complex “Wolfpack”
conspiracy designed to benefit short-sellers by driving down Callidus’ stock price.

On October 29, an Ontario court heard pleadings from many of the defendants, seeking the
suit’s dismissal on several grounds: That Catalyst’s defamation and conspiracy claims lacked
sufficient detail and made it difficult to respond to the claim, and that the Fund had missed
multiple deadlines to provide those details.

For its part, Catalyst filed a motion to strike on October 25 that reiterated its claim of
conspiracy and said they had provided sufficient details for the defendants to respond to.
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Arguably the biggest risk to Glassman’s wealth from this legal combat might be the CA$500-
million counterclaim West Face launched in 2017 against Catalyst, Callidus, Glassman and
colleagues James Riley and Gabriel de Alba, as well as Black Cube and their alleged sub-
contractors. Catalyst tried to have the counterclaim thrown out this year but on June 15
Ontario Superior Court Justice Sean Dunphy, in a handwritten endorsement, denied the fund’s
bid. This case is moving towards the discovery process.

One of the more overlooked claims against Catalyst is from Bruce Langstaff, a former
managing director of equity sales desk for Canaccord Genuity Corp., a Toronto-based broker-
dealer.

A 24-year equity sales veteran, Langstaff claims Glassman and Gabriel de Alba threatened
Cannacord with withholding investment banking assignments unless he was fired. He is
seeking CA$3.35 million from Catalyst and Callidus for breach of contract and interference
with economic relations. (He is also suing Cannacord.)

Langstaff, in his Statement of Defense and Counterclaim, acknowledged that he provided
trading strategies to West Face and the Anson Fund (another Toronto-based asset
management company that Glassman sued) but denied advising them to short Callidus’
shares at any point around August 9, 2017 – a day the stock price dropped to as low as
CA$10.57 after opening at CA$15.36, according to Yahoo! Finance. His filing also asserted
that neither he nor his clients were involved with Cannacord’s trading in the stock in the time
between August 9 and August 14.

A more likely — albeit much less dramatic — explanation for the abrupt decline in Callidus’
stock price: August 9th was the day a Wall Street Journal article appeared that said Callidus
was the subject of four different whistleblower complaints with the OSC that alleged fraud,
and that the Toronto police had opened an inquiry into the firm. Moreover, the stock continued
to fall because earnings, released the following day, showed net losses.

According to Langstaff’s filing, throughout that August and early September Cannacord’s
management had repeated discussions with Glassman and other Catalyst executives about
how his role at the firm hurt its ability to get investment-banking business from the fund. On
September 26th, he was fired. The claim says both Langstaff’s immediate supervisor — the
bank’s institutional equity chief — and an internal investigation cleared him of any wrongdoing,
but says senior managers at Canaccord told him he was being terminated to insulate the
company from possible litigation from Glassman.

More specifically, the filing asserts that Langstaff — who earned up to CA$750,000 annually at
Canaccord — was let go after Glassman telephoned Dan Daviau, the bank’s CEO, and told him
Langstaff had engaged in improper conduct in relation to Callidus. It also says Canaccord was
told by Catalyst if they were not careful, “it would get caught in the crossfire.”

Catalyst has not replied to Langstaff’s motions, prompting his lawyers to file a Notice of
Default on September 18.
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In a Statement of Defence and Counterclaim, Canaccord denied that Langstaff was dismissed
due to pressure from Catalyst, but was let go because of an unspecified misconduct, as well
as an internal restructuring.

Reached by phone, Langstaff declined to discuss the lawsuit. A representative for Canaccord
did not respond to three phone messages seeking comment on the Langstaff lawsuit.

One transaction that may merit extra scrutiny is a deal Catalyst had absolutely nothing to do
with — which is the problem.

For once Glassman is in the background; at the center of this drama is Gabriel de Alba,
Glassman’s longtime deputy and a Catalyst partner since 2002.

As a core member of Catalyst’s portfolio team, de Alba has a legal obligation to devote his
professional efforts solely to Catalyst and little else, according to the Corporate Opportunity
Doctrine. It’s not a complicated principle: Corporate directors and officers are not allowed to
make side deals for themselves at the expense of their employer. Additionally it states
company officers have a duty of loyalty, stipulating they must try and act to the benefit of the
company and investors.

Catalyst’s marketing documents embrace these concepts, emphasizing that Catalyst team
members will devote 100% of their professional time to the fund’s investment activities, and,
“No Catalyst professional may sit on a non-portfolio “for-profit” board of directors .”

But in 2011, de Alba had a role in a restructuring of Satélites Mexicanos (Satmex), a struggling
Mexican satellite communications company that his family had a significant ownership
interest in, and where he and his sister sat on the board.

There’s nothing surprising about de Alba getting involved with a struggling telecom company;
he’s acknowledged by many to be an expert in the field. Moreover, in Catalyst’s early years, de
Alba’s role in a series of telecom investments was a key source of the fund’s profits.

Without a doubt, de Alba’s efforts paid off in a very big way when Eutelsat Communications, a
French satellite operator, acquired Satmex in 2014 for a total price of over $1.4
billion (including the assumption of $311 million of debt.) It’s unclear how much de Alba, his
family and other equity holders earned from the sale, but it might have been in excess of $200
million.

Yet this deal did not benefit Catalyst’s investors. Half a dozen other investment funds,
including Centerbridge Partners LP and Monarch Partners LP , provided loans for the 2011
transaction. Catalyst is not recorded as one of them.

A Catalyst’s spokesman declined to respond to questions on de Alba’s role in the transaction.

———-
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The Southern Investigative Reporting Foundation posed questions via email to Catalyst
spokesman Dan Gagnier.

His reply in full: “Catalyst declines to comment. Please be aware that virtually all of your
questions and statements are factually inaccurate or fanciful creations that are readily
reconciled by actually doing some research of the public record and/or court filings.  Instead of
parroting a pack of lies fed to you to advance the agenda of others, it would behoove you and
SIRF to adhere to even the most basic of journalistic principles, integrity and decency. Failure
to do so exposes you and SIRF to legal liability.”
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Financier	Newton	Glassman’s	Catalyst	Capital	Group	Inc.	has	been	denied	an	appeal	of	a	loss	it	suffered	in	a	lawsuit	over	the

2014	sale	of	wireless	provider	Wind	Mobile	to	rival	private	equity	fund	West	Face	Capital.

Catalyst	sought	leave	to	appeal	the	case	–	one	of	a	number	it	filed	against	West	Face	and	others	over	Catalyst’s	failed	bid	for

Wind	–	arguing	that	the	judge	erred	in	his	decision	that	its	arguments	were	virtually	identical	to	those	in	another	suit	against

West	Face,	which	it	had	lost.

In	a	decision	last	year,	Justice	Glenn	Hainey	of	the	Ontario	Superior	Court	ruled	that	Catalyst’s	$1.3-billion	suit	was	“an	abuse	of

process”	owing	to	the	similarities	to	a	case	against	one	of	its	former	employees,	Brandon	Moyse,	whom	it	accused	of	passing	on

confidential	details	of	its	failed	negotiations	to	West	Face.	A	judge	ruled	against	Catalyst	in	that	case	in	February,	2018.

On	Thursday,	Ontario	Court	of	Appeal	judges	ruled	that	Justice	Hainey’s	decision	was	the	correct	one,	and	that	“Catalyst’s

behaviour	exhibits	classic	signs	of	re-litigation.”

The	heart	of	Catalyst’s	claim	was	an	allegation	that	confidential	details	of	its	own	negotiations	to	acquire	Wind	were	leaked

during	the	summer	of	2014,	allowing	the	West	Face	group	to	win	the	deal.	However,	the	court	found	that	Mr.	Glassman	and	his

colleagues	walked	away	from	Wind	after	refusing	to	agree	to	a	break	fee	of	$5-million	to	$20-million	they	would	pay	to	Wind’s

owners	if	the	deal	did	not	close.

West	Face’s	consortium	acquired	Wind	for	$300-million	and	sold	it	18	months	later	to	Shaw	Communications	Inc.	for	$1.6-

billion.

Other	defendants	in	the	case	include	former	Wind	owner	VimpelCom	Ltd.	as	well	as	Globalive	Capital	Inc.,	UBS	Securities

Canada	Inc.,	Tennenbaum	Capital	Partners	LLC,	among	others.

For	its	part,	Catalyst	said	it	is	not	ready	to	concede	the	case.

“Catalyst	is	reviewing	the	decision	and	will	consider	its	options,”	it	said	in	a	statement.

Stay	up	to	date	on	all	our	Streetwise	stories.	We	have	a	Streetwise	newsletter,	covering	mergers	and	acquisitions,	plus	financial

services	news.	It	is	sent	Tuesday	to	Saturday	morning.	Sign	up	today.
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Why Ira Gluskin has a beef with Newton Glassman
theglobeandmail.com/business/commentary/article-why-ira-gluskin-has-a-beef-with-newton-glassman

David Milstead Institutional Investment Reporter
Published 2 days ago Updated August 5, 2019

Ira Gluskin has been unhappy with Newton Glassman for
some time. A few folks on Bay Street have known about it.

Mr. Gluskin is believed to have held his tongue about the
matter in public settings. That changed earlier this summer,
when Mr. Gluskin told an investment conference that he was “an unhappy investor who’s
waiting to get my money back” from Mr. Glassman’s funds. That was one of a number of
choice comments he made about the situation, bringing the dispute between the two men
into the open.

Some background is in order. Mr. Gluskin is something of a Bay Street legend, the co-
founder of money manager Gluskin Sheff + Associates Inc. Though he long ago retired as
the firm’s chief investment officer, he retains his reputation as a man with pointed thoughts
and the sharp tongue to deliver them.

Mr. Glassman is a private-equity fund manager behind Catalyst Capital Group Inc. and its
majority-owned public company, Callidus Capital Corp. Like Mr. Gluskin, he is known to
have a pugnacious side.

The Glassman operation has raised billions over the years from investors, but it has seen
better days. Callidus, a lending company that went public in 2014 at $14 a share, has
suffered a meltdown. It has posted 10 consecutive quarters of net losses, totalling $485-
million. Callidus shares closed at 44 cents last week on the Toronto Stock Exchange. A
number of its portfolio companies, acquired by the company after initial loans went unpaid,
are struggling, Callidus said at its July 2 annual meeting.

Catalyst’s private funds are tied up with Callidus. The funds own more than 70 per cent of
the equity and have lent Callidus money, too. Earlier this year, Callidus said “certain
investment funds” run by Catalyst granted an extension to a US$250-million bridge loan and
would advance $35-million more if Callidus continued to struggle.

Meanwhile, Catalyst and Mr. Glassman have come under scrutiny for a number of reasons
beyond the performance of Callidus. One is their aggressive use of litigation. In one
example, Catalyst engaged in a protracted round of lawsuits in an attempt to prove the firm
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was unfairly treated in the auction of Canadian wireless company Wind Mobile (which is
now Freedom Mobile). The judge in the first case ruled against Catalyst, stating: “I had
considerable difficulty accepting as reliable much of the evidence of Mr. Newton Glassman."
The firm lost its appeal of the decision as well as a second related lawsuit, and the saga
dragged on, at some cost, for years.

Another issue – one that may be more relevant to investors who have handed their money
to him – is Mr. Glassman’s record of discussing future deals that have failed to come to
fruition. In 2016, he publicly mooted privatizing Callidus and commissioned an investment
bank to provide a valuation estimate that came in at $18 to $22 a share. But the deal never
happened.

In March, 2018, Mr. Glassman wrote to assure partners in Catalyst funds that the firm was
close to cashing in on multimillion-dollar initial public offerings for two of its holdings –
Therapure Biopharma Inc. and Gateway Casinos & Entertainment Inc. (Catalyst went to
court to try to prevent The Globe and Mail from publishing a story about the letter, but lost.)
Neither IPO has happened, though Gateway did file some paperwork for going public last
November. A deal to sell part of Therapure to a Chinese partnership also fell apart in 2018.

Catalyst’s investors include major institutions such as the University of Toronto, where Mr.
Gluskin chaired the board of its asset-management corporation, and McGill University,
where Mr. Gluskin’s former partner, Gerald Sheff, sits on the board of governors’
investment committee.

Story continues below advertisement

Anyway, back to Mr. Gluskin and his comments. They came in June at “Veritas Day,” a
gathering for the clients and friends of Veritas Investment Research Corp., a Toronto firm
whose work often includes accounting-focused analysis. (Veritas itself has been a target of
Mr. Glassman’s legal team, for a negative research report it published in 2015 about Callidus
back when the stock was worth almost $17.) Mr. Gluskin was the luncheon speaker, but
rather than deliver a prepared speech, he leaned on the podium, offered a few thoughts on
modern Bay Street, then took questions.

His comments on Mr. Glassman started out with an expression of disappointment in what
he saw as the failures of major Canadian pension funds to take more of an activist role on
behalf of investors. One example, he said, was the decision by the Ontario Teachers’
Pension Plan to sell a stake in Hudson’s Bay Co. to Mr. Glassman’s Catalyst funds. HBC’s
executive chairman, U.S. investor Richard Baker, is trying to take the retailer private at a
price many investors have balked at.
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“Somehow I assumed that [Canada Pension Plan Investment Board] or Teachers would sort
of take care of me. … They would substitute for the Ontario Securities Commission. And
unfortunately, there’s absolutely no evidence that this is true,” Mr. Gluskin said. “And what
brings it home is Teachers had, I don’t know, a 10-per-cent block in Hudson’s Bay. Hudson’s
Bay has what you’d call an unimpressive privatization of its company.

“So you might expect Teachers, well, there’s somebody who’d stand up to those evil
Americans. But instead Teachers sold their block” to Catalyst.

Teachers said in an e-mailed statement it sold its stake into a broker’s offer from TD
Securities in June, and had “absolutely no knowledge of who the buyer/s were. Following his
public remarks, Mr. Gluskin confirmed to us that he now understands Ontario Teachers’ did
not know who the buyer was, and that he is a big fan of Teachers’."

Attendees of the event thought Mr. Gluskin might, in true Canadian fashion, describe the
transaction more circumspectly. But he then used Mr. Glassman’s name and offered some
pointed characterizations of Mr. Glassman’s approach to investor relations. (I witnessed it
and have a recording of it.)

We contacted Mr. Glassman with a series of questions, sharing Mr. Gluskin’s comments, and
received a response from Howard W. Winkler of the law firm Winkler Dispute Resolution.

“These statements of and concerning Mr. Glassman are on their face, outrageous, false and
defamatory. The categorical nature of the statements is clearly indefensible, and they do not
call for a response,” he wrote. “Given the nature of the statements, and the fact that you
know or ought to know that they are false and defamatory, publication of them would be
highly irresponsible and reflect malice on your part and on the part of The Globe and Mail.
There is absolutely no public interest in the statements of Mr. Gluskin. At best the
statements reflect malicious gossip.”

The use of litigation against critics has been a continuing effort for Mr. Glassman. His
companies have filed suit against a group of investors who engage in the short-selling of
stocks and journalists who published articles on Callidus and Catalyst. They are “wolfpack
conspirators,” Mr. Glassman’s companies argue. The claims are without merit, the
defendants have argued.

Mr. Gluskin, who was not eager to follow up on his comments in subsequent conversations
with me, said at the Veritas conference: “Newton’s funds were primarily sold to high-class
institutions, major institutions … I stood back and waited and waited for people to rise up.”

Mr. Winkler’s response to my questions may give some evidence of why there has been
such silence.
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Newton	Glassman	has	all	the	trappings	of	a	successful	investor.	But	one	of	his	most	prominent

investments	is	a	resounding	failure.

Mr.	Glassman	unveiled	what	is	likely	to	be	the	final	stage	of	a	brutal	trip	through	public	markets	on

Friday	as	Callidus	Capital	Corp.,	a	lending	company	that	the	Toronto-based	financier	took	public	at	$14	a

share	five	years	ago,	announced	plans	to	be	taken	private	for	75	cents	a	share.

Callidus’s	share	price	sagged	shortly	after	its	debut,	and	over	the	next	few	years	Mr.	Glassman	held	out

the	prospect	of	taking	the	company	private,	pointing	to	a	valuation	of	$18	to	$22	a	share	from	National

Bank	Financial.	Callidus’s	CEO	and	chairman	launched	lawsuits	against	those	who	were	critical	of	the

company	and	parent	Catalyst	Capital	Group	Inc.,	which	Mr.	Glassman	co-founded	in	2002.	For	a	sense	of

just	how	far	Mr.	Glassman	is	willing	to	go,	recall	that	in	2017	he	was	involved	in	an	unsuccessful	sting

operation	against	an	Ontario	judge.

And	for	years,	Mr.	Glassman	held	out	the	potential	for	superior	returns	from	a	$4-billion	stable	of	private

equity	funds	he	runs	at	Catalyst.	Well-heeled	backers,	including	proven	Bay	Street	stock	picker	Ira

Gluskin,	watched	Mr.	Glassman	repeatedly	fail	to	cash	in	as	promised	on	Catalyst	holdings	while	flitting

by	private	jet	and	helicopter	between	his	Muskoka	cottage,	Toronto	mansion	and	retreat	in	the	Bahamas.

Mr.	Gluskin’s	frustration	recently	boiled	over	at	an	investor	conference,	when	the	co-founder	of	Gluskin

Sheff	+	Associates	Inc.	called	out	Mr.	Glassman	with	a	series	of	pointed	criticisms,	the	mildest	of	which

was:	“I	am	an	unhappy	investor	who’s	waiting	to	get	my	money	back.”

Callidus	shareholders	urged	to	accept	Braslyn	go-private	bid	or	risk	losing	out	on	stock

Now	Callidus	is	likely	to	exit	the	Toronto	Stock	Exchange	at	a	fraction	of	its	IPO	price,	courtesy	of	a	bid

from	a	company	called	Braslyn	Ltd.	British-born	billionaire	Joe	Lewis,	who	made	his	fortune	trading

currencies	alongside	George	Soros,	controls	the	firm.	Mr.	Lewis	owns	an	exclusive	resort	in	the	Bahamas

called	Albany	–	Tiger	Woods	and	Justin	Timberlake	are	also	investors	–	where	Mr.	Glassman	has	a	home.

Newton	Glassman	is	pictured	in	Toronto	in	this	undated	handout	photo.

HANDOUT/REUTERS
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The	inglorious	departure	shows	Callidus’s	critics	were	right,	although	it	doesn’t	put	an	end	to	litigation

against	a	number	of	journalists	and	firms	such	as	West	Face	Capital	Inc.,	Veritas	Investment	Research	and

Canaccord	Genuity	Group	Inc.

Callidus	shareholders	are	being	told	that	75	cents	a	share	is	as	good	as	it	gets,	dashing	hopes	raised	last

December	when	Braslyn	said	it	was	considering	bidding	$2	a	share.	The	lower	bid	reflects	the	fact	that

Callidus	owes	$421-million	to	parent	Catalyst.	On	Friday,	Callidus	said	those	loans	won’t	be	renewed

when	they	come	due	in	September,	2020,	which	would	leave	the	company	insolvent	and	equity	owners

with	nothing.	To	entice	an	offer	from	Braslyn,	Callidus	agreed	to	pay	Mr.	Lewis’s	company	15	per	cent	of

the	proceeds	from	future	asset	sales,	while	Catalyst	agreed	to	turn	its	loans	to	Callidus	into	common

shares,	a	debt-for-equity	swap	that	could	leave	Braslyn	with	a	valuable	stake	in	the	business.

Braslyn’s	offer	for	Callidus	comes	with	conflicting	views	on	the	value	of	the	company.	An	independent

committee	of	Callidus	board	members	initially	hired	investment	bank	Blair	Franklin	Capital	Partners	Inc.

to	provide	a	fairness	opinion.	Blair	Franklin	said	under	the	terms	of	agreement	with	Braslyn,	including

the	debt-for-equity	exchange,	Callidus	stock	was	worth	between	$1.55	and	$2.40	a	share,	well	above	the

offer.	Without	Braslyn’s	deals,	Blair	Franklin	said:	“The	value	attributable	to	holders	of	common	shares

would	be	negative.”

Callidus	board	members	then	decided	to	hire	another	investment	bank,	MPA	Morrison	Park	Advisors	Inc.,

to	get	a	second	opinion.	MPA	did	not	attach	any	value	to	the	arrangements	with	Braslyn	and	concluded

the	bid	is	fair	to	Callidus	minority	shareholders.	It	is	unusual,	but	not	unheard	of,	for	the	board	of	a

takeover	target	to	bring	in	another	investment	bank	after	it	receives	a	valuation	from	its	first	financial

adviser.

The	prospect	of	insolvency	as	the	other	likely	option	for	their	company	means	Callidus	shareholders	are

likely	to	sell	to	Braslyn	and	end	their	relationship	with	Mr.	Glassman.

The	larger	issue	is	what	poor	performance	from	Callidus	will	mean	for	investors	in	Catalyst	funds,	such

as	Mr.	Gluskin	and	pension	plans	at	the	University	of	Toronto	and	McGill	University.	It’s	far	from	clear

when	these	investors	can	cash	out	of	Catalyst,	and	what	returns	they	can	expect	to	receive.

Your	time	is	valuable.	Have	the	Top	Business	Headlines	newsletter	conveniently	delivered	to	your	inbox	in

the	morning	or	evening.	Sign	up	today.
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In Newton Glassman s tangled web of lawsuits, the truth is even stranger than fiction; 
Multiple court battles have created a legal window into both his corporate and 

personal life   and it s not pretty
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ABSTRACT

Multiple court battles have created a legal window into both his corporate and personal life   and it s not 
pretty

FULL TEXT

Newton Glassman's love of litigation has had an unexpected outcome. The co-founder of Catalyst Capital 
Group Inc. has been quick to launch lawsuits throughout his 17 years at the helm of the $4-billion private 
equity firm. Multiple court battles have created a legal window into both his corporate and personal life. 
It's not pretty. Netflix thrillers have fewer twists and turns than the financier's court filings.

The latest instalments in Mr. Glassman's saga are scheduled to play out Thursday. One drama will take 
place in at a Toronto law firm, where Mr. Glassman will attempt to end a disastrous trip through public 
markets by Callidus Capital Corp., a lender to troubled companies that has itself become a troubled 
company. Mr. Glassman was Callidus's CEO and took the company public in 2014 at $14 a share. He 
subsequently put Callidus up for sale, claiming the company was worth more than the market would pay 
and brandishing an investment bank's valuation of $18 to $22 per share.

Mr. Glassman stepped down at Callidus last year, citing medical issues, while Catalyst continued to 
control the company. By that point the company's meltdown was well under way. For all the brave talk, 
Callidus proved consistently bad at lending, losing a total of $506-million since 2017. On Thursday, 
Callidus minority shareholders will be asked to approve the sale of the business for just 75 cents a share. 
The buyer is billionaire Joe Lewis, who owns a resort in the Bahamas called Albany, where Mr. Glassman 
has a vacation home.

At the same time, another team of Mr. Glassman's lawyers are busy dealing with proceedings related to 
the apparent breakdown of his marriage to his wife, Laura MacDonald. The personal matter - and the 
possibility that it could alter Mr. Glassman's own financial fortunes in the future - has tongues wagging on 
Bay Street, and plays into the Street's obsession with what is going on inside Catalyst.
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In Newton Glassman s tangled web of lawsuits, the truth is even stranger than fiction; Multiple court battles have created a 
legal window into both his corporat....

Like all private equity firms, Catalyst needs to eventually sell the companies it owns to make serious 
money for their partners. Over the past three years, Mr. Glassman has outlined plans for lucrative exits 
from businesses such as Gateway Casinos and Entertainment Ltd., Therapure Biopharma Inc. and 
Advantage Rent A Car, among others. Actual sales, however, have been harder to come by. Gateway, one 
of the bigger entities in the Catalyst stable, filed paperwork to go public nearly a year ago. There is still no 
IPO.

Mr. Glassman's prolific use of lawsuits gives his critics a platform to air their own views of what's 
happening. Catalyst went to court two years ago alleging a number of bankers, fund managers and 
journalists were engaged in a conspiracy against the asset manager. All these players have denied 
Catalyst's claim. One alleged conspirator is Nathan Anderson, a New York-based hedge fund researcher.

Mr. Anderson recently asked an Ontario judge to dismiss the lawsuit, arguing he acted in the public 
interest when he sent Canadian and U.S. market regulators a whistle-blower report after he "formed a 
view that Catalyst and Callidus were engaging in a scheme to artificially inflate the value of their assets." 
In a court filing, Mr. Anderson said his team's reports on Catalyst for the Ontario Securities Commission 
and the U.S. Securities and Exchange Commission were driven by a "specific interest, as professional 
whistleblowers, in bringing to light fraudulent practices by members of the investment industry."

Past conduct is also playing into Mr. Glassman's continuing legal fights. Lawyers for the financier's many 
opponents can use any judicial appearance as an opportunity to remind the courts of Catalyst's 
involvement in a sting operation against a retired Ontario judge conducted by Black Cube, an Israeli spy 
outfit founded by former Mossad agents. In Mr. Glassman's legal world, truth can be stranger than fiction.

Not everything in Mr. Glassman's world is going wrong. By all accounts, he is making a recovery from 
back problems that led Mr. Glassman to step down as Callidus's CEO last year. Securities filings signal 
that Catalyst stands to turn a small profit on its stake in Hudson's Bay Co., if a buyout offer for the retailer 
goes forward.

However, the most compelling drama in financial circles comes from reams of documents generated by 
seemingly endless litigation, showing Mr. Glassman being battered by legal storms that are mostly of his 
own making.

Follow this link to view this story on globeandmail.com: 
https://www.theglobeandmail.com/business/commentary/article-in-newton-glassmans-tangled-web-of-
lawsuits-the-truth-is-even/ The viewing of this article is only available to Globe Unlimited subscribers.

Load-Date: October 31, 2019

End of Document

945



This is Exhibit "55" referred to in the Affidavit of Gregory 
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Court File No. CV-14-507120 

BETWEEN: 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

THE CATALYST CAPITAL GROUP INC. 

and 

Plaintiff/Moving Party 

BRANDON MOYSE and WEST FACE CAPITAL INC. 

AMENDED NOTICE OF MOTION 

Defendants/ 
Responding Party 

The Plaintiff ("Catalyst") will make a motion to a Judge on March 19, 2015 at 10:00 

a.m., or as soon after that time as the motion can be heard at the court house, 393 University 

Avenue, lOth Floor, Toronto, Ontario, M5G 1E6. 

PROPOSED METHOD OF HEARING: The Motion is to be heard 

[X] orally. 

THE MOTION IS FOR 

(a) If necessary, an Order abridging the time for delivery of this Notice of Motion; 

(b) An interim, interlocutory and/or permanent injunction restraining the defendant 

West Face Capital Inc. ("West Face"), its officers, directors, employees, agents or 

any persons acting under its direction or on its behalf, and any other persons 

affected by the Order granted from: 
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(i) Participating in the management and/or strategic direction of Wind Mobile 

Corp. and any affiliated or related corporations (collectively, "Wind"); and 

(ii) Without limiting the generality of the foregoing, participating in the 

Spectrum Auction, as that term is defined below; 

(c) An Order authorizing an Independent Supervising Solicitor ("ISS") to attend West 

Face' s premises to create forensic images of all electronic devices, including 

computers and mobile devices of West Face (the "Images") and to prepare a 

report which shall: 

(i) identify whether the Images contain or contained Catalyst's confidential 

and proprietary information ("Confidential Information") and, if possible, 

provide particulars or where on the Images the Confidential information is 

located or was located, when it was accessed and by whom, and when it 

was copied, transferred, shared or deleted and by and to whom; and 

(ii) m the case of any identified or recovered emails sent or received 

containing or referring to Confidential Information, provide the following 

p arti cul ars: 

(1) who authored the email; 

(2) to whom the email was sent, copied and/or blind copied; 

(3) the date and time when the email was sent; 

(4) the subject line of the email; 
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( 5) whether the email contains any attachments, and if so, the names 

of the attachments and associated file information (i.e., size, date 

information); 

(6) the contents of the email; and 

(7) if the email was deleted, when the email was deleted. 

(c.l) A declaration and finding that the Defendant Brandon Moyse ("Moyse") is in 

contempt of the Order of Justice Firestone dated July 16, 2014; 

(c.2) An Order that Movse be committed to jail for such period as the Court deems just; 

(c.3) In addition or in the alternative to paragraph (c.2) above, an Order that Moyse be 

fined in an amount to be determined by the Court; 

(c.4) An Order that Moyse reimburse Catalyst for the full costs of the ISS and forensic 

expert retained pursuant to a Document Review Protocol executed on December 

12, 2014 and any related costs thrown away by Catalyst on account of related 

legal fees and disbursements, such amounts to be detennined and fixed by the 

Court on a reference; 

(d) The costs of this motion on a substantial indemnity basis, plus applicable taxes; 

and, 

(e) Such further and other relief as this Honourable Court may deem just. 
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THE GROUNDS FOR THE MOTION ARE 

The Parties to this Action 

(a) Catalyst is a corporation with its head office located in Toronto, Ontario. Catalyst 

is a world leader in the field of investments in distressed and undervalued 

Canadian situations for control or influence, known as "special situations 

investments for control". 

(b) West Face is a Toronto-based private equity corporation with assets under 

management of approximately $2.5 billion. In December 2013, West Face fonned 

a credit fund for the purpose of competing directly with Catalyst in the special 

situations investments industry. 

(c) The defendant Brandon Moyse ("Moyse") was an investment analyst at Catalyst 

from November 2012 to June 22, 2014. Moyse was one of only two analysts and 

had substantial autonomy and responsibility at Catalyst. He was primarily 

responsible for analysing new investment opportunities of distressed and/or 

under-valued situations where Catalyst could invest for control or influence. 

(d) On May 26, 2014, Moyse informed Catalyst of his intention to resign from 

Catalyst and to commence employment at West Face prior to the expiry of a non

competition clause in his employment agreement with Catalyst (the "Non

Competition Covenant"). 

(e) On June 23, 2014, Moyse began working for West Face, in breach of the Non

Competition Covenant. 
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Moyse and West Face Falsely Assure Catalyst there has been no Wrongdoing 

(f) Between May 30 and June 19, 2014, counsel for the parties to this action 

exchanged correspondence and communicated by telephone. Catalyst's counsel 

tried, but failed, to get the defendants' counsel to agree to terms which would 

avoid the need for litigation. 

(g) In this exchange of correspondence, counsel for West Face and Moyse claimed 

that their clients were aware of and would respect Moyse's obligations to Catalyst 

regarding confidentiality. In particular, West Face's counsel wrote, ''Your 

assertion that West Face induced Mr. Moyse to breach his contractual obligations 

to [Catalyst] is[ ... ] baseless." 

01) As discussed in detail below, this statement is wrong: in March 2014, Tom Dea, a 

Partner at West Face ("Dea"), expressly asked Moyse to send him samples ofhis 

work at Catalyst, and Moyse sent Dea four Catalyst investment analysis memos 

stamped "Confidential" and "For Internal Discussion Purposes Only". 

(i) On June 19, 2014, Moyse's counsel communicated Moyse's intention to 

commence employment at West Face effective June 23, 2014. Moyse and West 

refused to preserve the status quo while Catalyst sought to enforce restrictive 

covenants which prevented Moyse from working at West Face prior to December 

22, 2014. On June 24, West Face rebuffed Catalyst's efforts to negotiate a 

resolution, following which Catalyst commenced this action and brought a motion 

for injunctive relief. 
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(j) Notably, the defendants insisted on rushing to destroy the status quo even though 

West Face had no immediate need for Moyse's services: for the first two weeks of 

Moyse's employment at West Face, he was not assigned any tasks. 

The Interim Injunction 

(j.l) On June 30, 2014, the parties attended Motion Scheduling Court to schedule the 

return of Catalyst's motion for interim relief. At this attendance, the Defendants' 

counsel agreed to preserve the status quo with respect to relevant documents in 

the Defendants' power, possession or control pending the return of the interim 

injunction motion on July 16, 2014. 

(k) On July 16, 2014, at the hearing of Catalyst's motion for interim relief, the parties 

consented to an order (the "Interim Order"), pursuant to which: 

(i) \Vest FaceThe Defendants agFeeS were ordered to preserve and maintain 

all records in its their possession, power or control, whether electronic or 

otherwise, that relate to Catalyst, and/or relate to \Vest Face's their 

activities since March 27, 2014, and/or relate to or are relevant to any of 

the matters raised in Catalyst's action against West Facethe Defendants; 

(ii) Moyse agreed not to work at West Face pending the determination of 

Catalyst's motion for interlocutory relief; 

(iii) Moyse consented was ordered to turn over his personal computer and 

electronic devices (the "Devices") for the creation of a forensic image ef 

~effienal computer, iPad and srnartphru-reof the data stored on the 
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Devices, to be held in trust by his counsel pending the outcome of the 

motion for interlocutory relief; and 

(iv) Moyse agreed to swear an affidavit of documents setting out all 

documents in his power, possessiOn or control that relate to his 

employment at Catalyst. 

(1) The affidavits of documents Moyse swore pursuant to the Interim Order revealed 

very damning facts· which demonstrate that Moyse and West Face casually 

disregarded Catalyst's proprietary interest in its confidential information. 

Moyse Communicated Catalyst's Confidential Information to West Face 

(m) As a result of the Defendants' refusal to respect the status quo in June 2014, 

Catalyst moved with urgency to seek interim relief and prepared its interim relief 

materials without the benefit of any evidence from the Defendants. 

(n) On July 7, 2014, Yloyse and Dea swore responding affidavits which confinned 

Catalyst's worst fear: Moyse had transferred Catalyst's confidential information 

to West Face, and West Face distributed that confidential information throughout 

the firm. 

( o) At a meeting with Moyse on March 26, Dea asked Moyse to send him research 

and writing samples so Dea could assess Moyse's writing and research ability. 

(p) In response to this request, Moyse sent Dea four memos, spanning over 130 

pages, which related to actual or possible Catalyst investments (the "Investment 

Memos"). The Investment Memos contain Moyse's and other Catalyst 
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employees' analyses of investment opportunities and were marked "Confidential" 

and "For Internal Discussion Purposes Only". 

( q) Moyse admitted he did not consider these markings to have any meaning, that he 

knew what he did was wrong, and that he deleted his email to Dea. 

(r) Dea also admitted that after he received the Investment Memos, he reviewed them 

and saw that they were marked confidential. Dea admitted that West Face 

considered the types of documents Moyse sent him to be confidential and that he 

would not want Moyse to treat West Face's confidential information in a similar 

fashion. 

(s) Dea admitted that after he reviewed the documents and saw that they were 

marked "Confidential", he circulated the Investment Memos to his partners and to 

a vice-president at West Face. 

(t) West Face never informed Catalyst that Moyse had given it copies of Catalyst's 

confidential information. Instead, West Face attached the Investment Memos to 

its responding motion record and filed them in open court. West Face did not seek 

Catalyst's permission to do so or otherwise give Catalyst an opportunity to seal 

the court file prior to the hearing of the motion for interim relief on July 16. 

Moyse Reviewed Confidential Information Unrelated to his Work before he Resigned 

(u) In addition to the Confidential Memos that he sent to West Face, on Mm·ch 28, 

2014, two days after Moyse met Dea, Moyse accessed, over a ten-minute span, 

several of Catalyst's letters to its investors (the "Investor Letters"), from the time 
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period when Catalyst was active in an investment in Stelco. Catalyst and West 

Face were in direct competition with respect to the Stelco situation. Ten minutes 

is an insufficient amount of time to read the Investor Letters, which had nothing 

to do with Moyse's duties or responsibilities to Catalyst. 

(v) On April 25, 2014, Moyse reviewed dozens of files related to Catalyst's 

investment in Stelco over a 75-minute period. Once again, there was no legitimate 

business reason why Moyse would review these documents, which he did in an 

insufficient amount of time to read the material he was accessing. Moyse 

admitted during cross-examination that he "routinely" reviewed transaction files 

from Catalyst's old transactions. 

(w) At all material times, Moyse had accounts with two Internet-based file-storage 

services. These services enable users to create a folder on their computer which is 

synchronized over the Internet so that files stored in the folder can be viewed 

from any computer with an Internet connection. The services are capable of 

moving large amounts of data in a relative} y brief period of time without leaving a 

record of the activity on the computer from which it was copied. 

(x) In the opmwn of Martin Musters, Catalyst's forensic IT expert ("Musters"), 

Moyse's conduct of reviewing several documents over a relatively brief period of 

time is consistent with transferr-ing files to an Internet-based file storage account. 
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Moyse Retained Hundreds of Catalyst Documents After He Left Catalyst 

(y) In his first affidavit sworn in response to Catalyst's motion for injunctive relief, 

Moyse swore that Catalyst had not provided any "actual" evidence that Moyse 

had transferred information from Catalyst's servers to his personal devices. 

(z) However, pursuant to the Interim Order, Moyse provided Catalyst with two 

affidavits of documents which allegedly set out all of the documents in his power, 

possession or control that relate to his employment at Catalyst. Those affidavits 

disclosed over 830 Catalyst documents that remain in his possession. Just by 

reviewing the document titles alone, Catalyst identified 245 confidential 

documents that remained in Moyse's possession, power or control following his 

resignation from Catalyst and commencement of employment at West Face. 

(aa) Moyse also admitted that he frequently emailed · Catalyst documents to his 

personal email accounts and that he retained those documents on his personal 

devices. Moyse could not say with absolute certainty that his most recent search 

has been exhaustive, and he admitted that he deleted documents between March 

and May 2014, that he did not inform Catalyst when he resigned that he had its 

confidential information and that he did not offer to return confidential 

infonnation to Catalyst. 

(bb) Moyse's conduct fits tl1e profile of an employee who took confidential 

infmmation prior to his resignation from Catalyst. 
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West Face's Porous Confidential Wall 

(cc) Prior to his resignation from Catalyst, Moyse was part of a team working on a 

significant investment opportunity in the telecommunications industry - the 

potential acquisition by Catalyst of Wind, one of Canada's few remaining 

independent mobile telecommunications companies. 

(dd) Moyse had access to confidential information pertaining to Catalyst's plans for 

Wind. 

(ee) At some point after it commenced its discussions with Moyse to come work at 

West Face, West Face also took an interest in Wind. 

(ff) In addition, both West Face and Catalyst owned secured debt of Mobilicity, 

another mobile telecommunications company. Catalyst is Mobilicity's largest 

secured creditor while West Face owns or owned a much smaller portion of 

Mobilicity's secured debt. 

(gg) In June 2014, after Catalyst's counsel expressed concern to West Face's counsel 

about the implications of West Face's efforts to hire Moyse on the rival 

investment firm's pursuit of the Wind opportunity, West Face claimed to have 

erected a "confidentiality wall" to separate Moyse from its own pursuit of Wind. 

(hh) The "wall" erected by West Face was incredibly weak: 

(i) it did not apply to all of West Face's employees; 

(ii) it applied to Wind, but not to Mobilicity; 
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(iii) West Face took no steps to obtain acknowledgments from its investment 

team that a wall had been established; 

(iv) No prohibition was imposed to prevent West Face's employees from 

accessing Moyse's data; and 

(v) West Face has refused to state what consequences, if any, an employee 

would face ifhe or she did not comply with the confidentiality wall. 

\Vest Face Purchased Wind Using Catalyst's Confidential Information 

(ii) In August 2014, Catalyst had an exclusive negotiation period to negotiate the 

purchase ofWind from its then-owners. 

(jj) Those negotiations failed and the exclusivity period expired. The negotiations 

failed on issues relevant to the regulatory regime affecting Wind. 

(kk) Within days of negotiations failing with Catalyst, West Face, together with 

partners in a syndicated investment group, successfully negotiated the purchase of 

Wind. Notably, the West Face syndicate waived any regulatory concerns that 

Catalyst continued to have. 

(11) West Face could not have negotiated the deal it did with Wind without access to 

Catalyst's confidential information, which was provided to it by Moyse. 

(mm) Catalyst has amended its claim against West Face to seek a declaration that West 

Face holds its interest in Wind in trust for Catalyst. 
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The Interlocutory Injunction and the ISS 

(nn) On November 10, 2014, the Court released its decision in Catalyst's motion for 

interlocutory relief to prevent Moyse from working at West Face prior to the 

expiry of the Non-Competition Covenant and to authorize an ISS to review the 

Images of Moyse's personal devices. 

(oo) The Court granted the relief sought by Catalyst: Moyse was enjoined from 

working at West Face prior to December 22, 2014 and an ISS was authorized to 

review the Images and prepare a report. 

(pp) The ISS is in the midst ofpreparing its report. The ISS process involves a review 

of the Images using search terms submitted by Catalyst to determine whether the 

Images contain or contained Catalyst's confidential information; 

(qq) The ISS's work is ongoing and its report is not yet final. However, the ISS has 

reported on an interim basis on the number of "hits" that the search terms 

requested by Catalyst have generated. Among other things, the following search 

terms generated an unexplainably large number of "hits" on Moyse's personal 

computer: 

(i) West Face: 5,360; 

(ii) Callidus: 132; 

(iii) Wind: 26,118; 

(iv) Mobilicity: 768; 
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(v) Turbine (Catalyst's codename for the Wind opportunity): 756; 

(vi) Boland (West Face's CEO): 554; 

(vii) Dea: 4,013; 

(viii) Auction: 6,489; 

(ix) Spectrum: 3,852. 

(rr) There is no legitimate business reason why these search terms would yield such a 

large number of hits on Moyse's personal computer. The inference to be drawn 

from these hits is that Moyse copied Catalyst's confidential information to his 

personal computer and transferred it to his new employer's at West Face, either 

before or after he officially commenced employment there in June 2014. 

(ss) Hard drives, mobile devices and Internet accounts that could be inspected to 

determine whether West Face possesses or possessed Confidential Information 

are beyond the control or possession of Catalyst. 

Moyse's Contempt 

(ss.2) On February 1, 2015, the ISS delivered a draft report (the "Draft ISS Report") to 

counsel for Catalyst and Moyse. Pursuant to the document review protocol agreed 

to and executed by the parties on December 12, 2014 (the "DRP"), Moyse has 10 

business days to object to the inclusion of a document in the ISS 's report. Al the 

end of this 1 0-day period, the ISS's report becomes final. 
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(ss.3) The Draft ISS Report revealed, among other things, that on July 16, 2014, at 8:53 

a.m., approximately one hour before the commencement of Catalyst's motion for 

interim relief, Moyse installed a software programme entitled "Advanced System 

Optimizer 3". Advanced System Optimizer 3 includes a feature named "Secure 

Delete", which is said to pennit a user to delete and over-write to military-grade 

security specifications data so that it cannot be recovered by forensic analysis. 

(ss.5) As set out above, at the interim injunction motion, which commenced at 

approximately 10:00 a.m. on July 16, 2014, Moyse consented to the Interim 

Order, which, among other things, ordered him to preserve the data on the 

Devices and to give the Devices to his counsel so that a forensic expert could 

create forensic images of the data on the Devices (the "Images"). 

(ss.6) Between July 16 and July 18, 2014, counsel for the parties exchanged 

correspondence regarding the retainer of the forensic expert for the purpose of 

creating the Images. 

(ss.7) On Friday, July 18, 2014, H&A eDiscovery Inc. ("H&A") was retained to create 

the Images. The parties agreed that Moyse's Devices would be delivered to H&A 

on Monday, July 21 , 2014. 

(ss.8) On Sunday, July 20, 2014, at 8:09 p.m., Moyse used the Secure Delete 

programme to delete files and/or folders from his personal computer. The date 

and time of this activity is recorded tlu·ough the creation of a folder entitled 

"Secure Delete" on Moyse's computer. This folder is created when a user uses the 
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Secure Delete function to delete files and/or folders in such a manner that the files 

and/or folders cannot be recovered through forensic analysis. 

(ss.9) It is impossible to tell what files and/or folders Moyse deleted on July 20, 2014. 

(ss.lO) By intentionally deleting data from his computer, contrary to the express terms of 

the undertaking given to the Court on June 30, 2014 and the terms of the Interim 

Order, Moyse has acted in contempt of Court. 

(ss.11) The destruction of evidence caused by Moyse's breach of the Interim Order has 

prejudiced Catalyst's ability to obtain a fair trial of its claim on the merits. 

(ss.12) The Interim Order with which Moyse intentionallv did not comply clearly stated 

what was required ofhim and in particular Moyse knew that the use of the Secure 

Delete software programme on July 20, 2014, was a breach of the Interim Order. 

(ss.13) It is impossible for Moyse to purge his contempt. The data he deleted can never 

be recovered. 

(ss.l4) Through his intentional conduct, Moyse has blatantly and intentionally 

disrespected this Court's Order and has demonstrated a pronounced disdain for 

the legal system and the courts. 

(ss.15) Moyse has materially impaired and fmstrated the ISS process ordered by Justice 

Lederer on November 10, 2014. The purpose of Interim Order and the ISS 

process was to determine through a forensic analysis of the Devices whether, 

among other things, Moyse had communicated Catalyst's Confidential 
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Information to West Face. By "scrubbing" data from his computer the night 

before he was to deliver it to H&A, Moyse knowingly rendered the forensic 

analysis largely useless. 

(ss.l6) As a result of Moyse's wrongful conduct, the only source of evidence of potential 

communications between Moyse and West Face of Catalyst's Confidential 

Information now resides on West Face's computers and devices. 

The Callidus Report 

(tt) Callidus Capital Corporation ("Callidus") is a publicly traded corporation that 

specializes in im1ovative and creative financing solutions for companies that are 

unable to obtain adequate financing from conventional lending sources. Catalyst 

owns a 60 per cent interest in Callidus. 

(uu) In November 2014, shortly after Catalyst successfully argued the interlocutory 

motion, the share price of Callidus began to drop precipitously without any 

apparent reason for the rapid decline. 

(vv) Catalyst was initially unable to discover the cause of the price drop. However, 

based on confidential sources, it learned that West Face was "talking down" the 

stock on the street and had prepared a research report that purported to reveal 

problems with Callidus's loan book. 

(ww) The identity of Callidus's borrowers is, in large part, not public infonnation. If 

West Face had access to information about Callidus's borrowers, it obtained that 

information through improper means, likely from Moyse, who had no 
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involvement with Callidus and yet who had 132 Callidus "hits" on his personal 

computer. 

(xx) Despite repeated requests to West Face, it has refused to disclose its research 

report on Callidus. West Face's conduct of talking down the stock was directed 

primarily at attempting to cause harm to Catalyst, a majority shareholder in 

Callidus. 

The Upcoming Spectrum Auction 

(yy) In March 2015, Industry Canada is going to auction 30 MHz of AWS-3 spectrum 

to new entrants to the mobile telecommunications industry, including Wind and 

Mobilicity, to enable those new entrants to deliver services to more users at faster 

speeds (the "Spectrum Auction"). 

(zz) Bidders who intend to participate in the Spectrum Auction must submit a pre

auction financial deposit with their application to participate in the auction by no 

later than January 30,2015. 

(aaa) Armed with Catalyst's Confidential Information, which it obtained from Moyse, 

West Face will be able to help Wind compete unfairly against Mobilicity in the 

Spectrum Auction or otherwise use this information to its advantage in relation to 

Mobilicity. 

Irreparable Harm 

(bbb) The damage to Catalyst caused by West Face's conduct is not limited to monetary 

damages. 
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(ccc) Absent injunctive relief, Catalyst will suffer irreparable harm. 

(ddd) Sections 101 and 104 of the Courts of Justice Act, R.S.O. 1990, c. C.43. 

(eee) Rules 1, 3, 37, 40, aOO: 57 and 60 of the Rules of Civil Procedure, R.R.O. 1990, 

Reg. 194. and 

(fff) Such further and other grounds as the lawyers may advise. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

Motion: 

(a) The pleadings in this action; 

(b) The Reasons for Decision of Justice Lederer dated November 10, 2014; 

(b.l) The affidavit of Martin Musters, to be sworn; 

(c) The affidavit of James A. Riley, to be sworn; and 

(d) Such further and other evidence as the lawyers may advise and this Honourable 

Court may permit. 
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This is Exhibit "57" referred to in the Affidavit of Gregory 

MAURA O'SULLIVAN 
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List of Undertakings, Advisements, and Refusals 
Given at the Cross-Examination of JAMES RILEY, held May 13, 2015 

Examination by Mr. Borg-Oiivier 

No. P. Q. Category Question Answer 

1. 41-43 168- Undertaking To advise whether or not it is Catalyst's Emails sent through a Catalyst account would 
170 position that emails wiped from a be maintained on Catalyst's servers or servers 

Blackberry would not otherwise be to which Catalyst has access, even if a 
maintained on Catalyst's servers. Blackberry is wiped. But emails sent through a 

non-Catalyst account via a Blackberry would 
not be maintained on. a Catalyst server. 

2. 41-43 168- Advisement To advise what Catalyst's backup data Refused - in light of the answer to #1, this 
170 retention policies are and, if the evidence information is irrelevant. 

is that emails wiped from a Blackberry 
would not be maintained, to advise why 
that is with respect to its data retention 
policies. 

3. 43-44 171- Undertaking To make inquiries of IT and advise Catalyst's standard practice is to synchronize 
172 whether it is possible to determine now Blackberry devices, but there is no way to 

whether Mr. Moyse's Blackberry was determine whether Mr. Moyse's Blackberry was 
synchronized with the Catalyst server synchronized. 
such that emails deleted from one would 
be deleted from the other. 

4. 46 178 Undertaking To provide confirmation that during the Catalyst received invoices that showed the 
relevant timeframe, Catalyst would telephone number of an incoming caller or to 
receive bills in respect of a work-issued which an outgoing call was made. However, the 
blackberry that would include records of invoices do not contain the name of the 
phone calls made and received [the caller/recipient, which is recorded on a 
number of calls of the sender or recipient Blackberry and which was wiped when Mr. 
of the phone calls]. Moyse wiped his company-issued Blackberry 

prior to returning it to Catalyst. 
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E f b M M"l S "th xamma 10n JY r. 1 ne- m1 

No. P. Q. Category Question Answer 

5. 63-65 268- Advisement To advise whether at any time after the Refused. 
269 unsealing of the court record, Jean 

Lepine, Mr. Glassman or any other 
individual at Catalyst spoke about this 
case with anyone at the Globe and Mail or 
National Post, specifically with either Ms. 
Tedesco or Mr. Kiladze. 

6. 71-72 303 Advisement Further to ADV 5, to advise whether at Refused. 
any time after the unsealing of the court 
record, Jean Lepine, Mr. Glassman or any 
other individual at Catalyst had any 
indirect communications about this case 
with any external press agent. 

7. 76-77 326- Undertaking To advise whether the evidence given at As stated in Mr. Riley's April 30, 2015 affidavit, 
328 Mr. Riley's July 291

h, 2014 cross- Mr. Moyse worked on a PowerPoint 
examination is correct, that Mr. Moyse presentation in March 2014 that related to Wind 
was only assigned to work on Wind Mobile, approximately two months before his 
Mobile the week before he left on vacation resignation. 
two weeks before he resigned. 

8. 77-78 328 Advisement Further toUT 7, to provide any As previously explained, all copies of the 
documents that support Mr. Riley's PowerPoint prepared in March 2014 were 
suggestion that Mr. Moyse was involved destroyed. 
with Wind Mobile before the two-week 
period in question. 
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No. P. Q. Category Question Answer 

9. 100- 432 Advisement To provide any evidence concerning Attached at Tab 9-A is the Share Purchase 
101 Catalyst's negotiations with VimpeiCom Agreement negotiated by the parties as of 

that support Mr. Riley's assertion in his August 8, 2014, together with related email 
February 18, 2015 affidavit that Catalyst messages. 
and VimpeiCom had negotiated Attached at Tab 9-8 is an email chain dated 
everything except for a term relating to August 8-10, 2014, with an attached press 
regulatory approval. release drafted by VimpeiCom. 

These documents demonstrate that the parties 
were on the verge of completing a deal for 
Catalyst to purchase Wind Mobile as of August 
8, 2014. 

10. 106- 456- Undertaking If the Catalyst Group intends to take a Catalyst does not take this position. 
108; 460; position to the contrary than what is at 
110 470 Tab 1A of Mr. Griffin's supplementary 

affidavit is the same draft that was marked 
up in the blackline attached to Tab 1 E of 
Mr. Riley's supplementary affidavit, with 
the only apparent difference being the 
date, to advise. 

11. 123 532- Advisement To produce the final but unsigned paper Attached at Tab 9-A. 
533 work for the transaction to acquire Wind, 

as referenced at paragraph 41 of Mr. 
Riley's May 1 ", 2015 affidavit. 

12. 124 540 Advisement Further to ADV 11, to provide any Attached at Tab 9-B. 
documentary evidence demonstrating that 
VimpeiCom was prepared to accept the 
terms. 

13. 124- 541- Advisement To make inquiries of Mr. De Alba, review The call with Industry Canada took place on 
125 543 diaries or long-distance phone records to August 11, 2014. 

try to determine when exactly the call with 
Industry Canada took place. 
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No. P. Q. Category Question Answer 

14. 125- 544- Undertaking Further to ADV 12 and 13, to make The transaction was conditional upon 
126 548 inquiries and provide Catalyst's VimpeiCom board approval. Board approval 

understanding whether the transaction was not formally communicated to Catalyst, but 
was conditional upon VimpeiCom board was assumed given that VimpeiCom had 
approval. If any VimpeiCom approval had drafted and circulated to Catalyst the press 
been communicated, to provide evidence release attached at Tab 9-B. 
of it. 

15. 127 554- Undertaking To advise whether VimpeiCom ever The parties never negotiated a break fee. 
556 asked for a break fee. 

16. 127- 557 Advisement Further to UT 15, if VimpeiCom did ask for N/A 
128 a break fee, to provide its precise terms 

and whether Catalyst agreed to it. 

17. 130- 574- Undertaking To advise whether Catalyst ever A two-part structure to the transaction was 
131 576 considered a strategy to engage in a two- considered but not pursued. 

part structure to the transaction whereby 
VimpeiCom only transferred nonvoting 
shares at the first stage of the transaction. 
If so, to provide evidence of ever having 
done so. 

18. 163- 745- Advisement To provide any correspondence between Attached at Tab 18 is a letter to Veritas from 
164 747 Veritas and Catalyst, or anybody on Catalyst's outside counsel dated April 24, 2015. 

behalf of Catalyst, listing the number of 
misstatements in the report entitled 
"Accounting Alerts! Callidus Capital 
Corporation" dated April 16, 2015. 

19. 173 794 Refusal To advise which loans are currently on the Refusal maintained. This is material, non-public 
watch list. information. 

20. 175- 800- Refusal To advise which two loans have negative Refusal maintained. This is material, non-public 
176 803 value at risk and how much money was information. 

owed by borrowers on the watch list. 
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No. P. Q. Category Question Answer 

21. 177 804 Refusal To provide the amount of negative VAR. Refusal maintained. This is material, non-public 
information. 

22. 177 805 Refusal To advise whether there have been any Refusal maintained. This is material, non-public 
additional loans placed on the watch list information. 
since the conference call in November, 
2014. 

23. 177- 807; Refusal To provide any valuations for loans that Refusal maintained. This is material, non-public 
179 811 West Face has identified, including both information. 

aspects of that collateral, to the extent 
valuations exist. 

24. 179 813 Refusal To provide financial statements for any Refusal maintained. This is material, non-public 
borrowers on the watch list. information. 

25. 210 958- Refusal To advise what interest rate Callidus Refusal maintained. This is material, non-public 
959 enjoys on the loan. information. 

26. 211 960; Refusal To advise how much principal or interest Refusal maintained. This is material, non-public 

963 has been repaid to Callidus out of cash information. 
generated by Arthon, not funded by 
further advances by Callidus. 

27. 213- 971- Advisement If there is any documentary evidence that Attached at Tab 27. 
214 977 the Sandhill facility is up, running, and 

generating income, to provide. 

28. 243- 1136- Refusal To advise how much money Callidus Refusal maintained. This is material, non-public 
246 1149 ultimately advanced to XTG. information. 

29. 247- 1161- Refusal To provide financial statements of XTG. Refusal maintained. This is material, non-public 
248 1162 information. 

30. 248 1163- Refusal To advise whether Cal lid us has, in fact, Refusal maintained. This is material, non-public 
1164 advanced additional funds to XTG to information. 

facilitate its restructuring and future 
growth. 
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No. P. Q. Category Question Answer 

31. 255 1199- Advisement To advise how much Sherwood Hockey Refusal maintained. This is material, non-public 
1201 was sold for to Gracious Living. information. 

32. 264 1238- Advisement To provide the names of the investors Mr. Refused. 
1241 Riley had discussions with that had 

become aware of certain aspects of the 
report. 
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This is Exhibit "59" referred to in the Affidavit of Gregory 
Boland sworn November 8, 2019. 

MAURA O'SULLIVAN 
(LSO# 77098R) 
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From:Milne-Smith, Matthew [MMilne-Smith@dwpv.com]
Sent:Monday, March 09, 2015 1:38 PM
To: 'Rocco DiPucchio'
CC: Andrew
Winton;'Robert.Centa@paliareroland.com';jeff.mitchell@dentons.com;andy.pushalik@dentons.com;Carlson,
Andrew
Subject: RE: RE: Griffin Affidavit

With Prejudice

Rocco,

Thank you for your reply. With respect, we fail to see how responding to a specific
allegation made by Catalyst could constitute an “improper and collateral purpose”. Your
client alleged in its Notice of Motion, and again in Mr. Riley’s affidavit, that “Moyse had
confidential information pertaining to Callidus on his personal computer that he shared
with West Face and which West Face used to prepare its research report.” To rebut that
allegation, West Face must disclose its research and the provenance of same, to
demonstrate that it is derived entirely from public sources. That is what Mr. Griffin’s
affidavit has done. Were West Face to have simply made a bald denial, I have no doubt
that you would have noted that the denial had little or no probative value without
demonstrating the contents of the research and how it had been conducted independent
of Mr. Moyse.

It is also surprising that your client would accuse West Face of improperly using Court
filings to disseminate negative information about Catalyst, given that negative articles
about West Face appeared in the Globe & Mail and the National Post shortly after your
client’s most recent filings. To the extent that the press has an interest in this matter, it
has not been on the basis of anything my client has done.

If your client does not want West Face’s Callidus research to be filed in response to the
allegations Catalyst has made, Catalyst must forthwith (1) discontinue its Notice of
Motion insofar as it relates to Callidus; (2) redact from the Court file any and all
allegations relating to Callidus; and (3) pay West Face its costs forthwith, on a substantial
indemnity basis, in the amount of $25,000. As you can see from Mr. Griffin’s affidavit,
West Face has gone to great lengths to demonstrate that there is no merit to any of
Catalyst’s speculative assertions about Callidus, the AWS-3 auction, or WIND Mobile. So
long as the motion persists as filed, however, our client is compelled to respond and will
do so in the ordinary course. Having made allegations of misconduct against West Face,
it does not lie in your client’s mouth to try and restrict the Court from a full record
responding to the same.

While we see no merit to your client’s attempt to control the Court record, we will defer
filing West Face’s Responding Motion Record until Wednesday at 10:00 a.m. so that you
may obtain instructions in respect of the foregoing.

Yours very truly,

MMS

Matthew Milne-Smith | Bio

155 Wellington Street West
Toronto, ON M5V 3J7

T 416.863.5595
mmilne-smith@dwpv.com

DAVIES WARD PHILLIPS & VINEBERG LLP

This e-mail may contain confidential information which may be protected by legal privilege. If you are not the intended recipient, please immediately notify us by reply
e-mail or by telephone (collect if necessary), delete this e-mail and destroy any copies.

From: Rocco DiPucchio [mailto:rdipucchio@counsel-toronto.com]
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Sent: March 9, 2015 9:36 AM
To: Milne-Smith, Matthew
Cc: Andrew Winton
Subject: Re: Griffin Affidavit

Matt,

I acknowledge receipt of the Griffin affidavit.

Having reviewed the affidavit, it appears to me that much of it has been sworn for an improper and
collateral purpose. Specifically, the affidavit describes in great detail your client's "thesis" on Callidus,
repeating several times the false allegation that Callidus' loan portfolio is a cause for concern. It appears that
these sections of the affidavit have been included solely to harm Callidus' business in an attempt to further
your client's short strategy through a public court filing. Those sections have absolutely little or no relevance
to the allegations in the motion, and should be struck out.

I would request that you take steps to ensure that this material is not filed with the court until we have had an
opportunity to bring a motion to strike the offending portions of the Griffin affidavit, or to seek other relief in
relation to them.

In the event that you proceed to file this material notwithstanding my request, we will rely upon this conduct
as further evidence of West Face's malicious conduct in this matter.

Sent from my Samsung Galaxy smartphone.
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This is Exhibit "60" referred to in the Affidavit of Gregory 
Boland sworn November 8, 2019. 
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(LSO# 77098R) 
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From:Milne-Smith, Matthew [MMilne-Smith@dwpv.com]
Sent: Friday, March 13, 2015 12:50 PM
To: 'Andrew Winton';Rocco DiPucchio
CC:
'Robert.Centa@paliareroland.com';'jeff.mitchell@dentons.com';'andy.pushalik@dentons.com';Carlson,
Andrew;kris.borg-olivier@paliareroland.com
Subject: RE: RE: Griffin Affidavit

With Prejudice

Andrew,

Thank you for your email. West Face denies that Mr. Griffin’s affidavit contains any material misstatements
of fact about Callidus.

As we have previously advised you, the affidavit responds to (among other things) Catalyst’s erroneous
allegation that West Face’s Callidus research relied upon confidential information improperly disclosed by
Brandon Moyse. West Face has refuted your client’s allegations by detailing the impetus for its research, and
the public sources from which the research was derived. West Face is not aware of any inaccuracy in any of
the information obtained from those public sources. We note in that regard that your client has refused to
particularize any alleged misstatement of facts in the affidavit, despite my request that you do so.

Furthermore, I am not aware of any basis on which the test for a sealing order under Sierra Club of Canada
v. Canada (Minister of Finance) could be met. There can be no compelling public interest in confidentiality
over Mr. Griffin’s affidavit, particularly where: (a) articles appeared in the Globe and Mail and National
Post shortly after your client’s filings, quoting from those filings and repeating the allegations to which Mr.
Griffin is responding; (b) West Face’s research on Callidus, as explained in Mr. Griffin’s affidavit, is based
entirely on public sources; (c) Catalyst has reserved the right to file reply materials publicly even if West
Face files its materials under seal; and (d) while Catalyst has made unspecified allegations that the Callidus
response is inaccurate, you have proposed that the Griffin affidavit in its entirety be sealed. In the
circumstances, we are in the process of serving West Face’s Responding Motion Record under separate
cover and will be filing it with the Court in due course.

With respect to your intention to send Mr. Griffin’s affidavit to the OSC, we disagree that the OSC has any
jurisdiction over materials delivered in Court proceedings such as these. West Face has responded by
affidavit to a series of broad and sweeping allegations of misconduct made against it. We do not expect the
OSC to have any interest in materials filed in the course of civil litigation, but would be more than pleased to
discuss Callidus with them should the OSC so desire.

Yours very truly,

Matt

From: Andrew Winton [mailto:awinton@counsel-toronto.com]
Sent: March 12, 2015 4:57 PM
To: Milne-Smith, Matthew; Rocco DiPucchio
Cc: 'Robert.Centa@paliareroland.com'; 'jeff.mitchell@dentons.com'; 'andy.pushalik@dentons.com';
Carlson, Andrew
Subject: RE: Griffin Affidavit [IWOV-CLIENT.FID45653]

Matt,

Just to clarify one thing in my previous message: the suggestion that West Face can file
the Griffin affidavit under seal and Catalyst will file its reply under seal is a suggestion,
not a firm offer. To the extent the email below suggests otherwise, I mis-stated Catalyst’s
position.

If filing under seal is of interest to your client, let me know and I’ll confirm our
instructions.
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Regards,

Andrew

Andrew Winton
Lax O’Sullivan Scott Lisus LLP

Direct: (416) 644-5342

This e-mail message is confidential, may be privileged and is intended for the exclusive use of the addressee. Any other person is strictly prohibited

from disclosing, distributing or reproducing it. If the addressee cannot be reached or is unknown to you, please inform us immediately by telephone

at 416 598 1744 at our expense and delete this e-mail message and destroy all copies. Thank you.

From: Andrew Winton
Sent: March-12-15 3:05 PM
To: 'Milne-Smith, Matthew'; Rocco DiPucchio
Cc: 'Robert.Centa@paliareroland.com'; 'jeff.mitchell@dentons.com'; 'andy.pushalik@dentons.com';
'Carlson, Andrew'
Subject: RE: Griffin Affidavit [IWOV-CLIENT.FID45653]

With Prejudice

Matt,

As we just discussed, Catalyst does not accept the offer below.

Catalyst’s position is that the Griffin’s affidavit contains material misstatements of fact
about Callidus. If West Face proceeds to file the Griffin affidavit in the public record,
Catalyst will be sending a copy of the affidavit to the OSC to deal with that matter.

I am not in a position to tell you what those misstatements are, and my client is not
interested in presenting its reply position to West Face before West Face files its
responding record. Catalyst tried to the out-of-court route with West Face in January
when it expressed its concerns about West Face’s research via correspondence. Those
attempts to resolve the matter without resort to the courts were repeatedly rebuffed. It’s
now too late to turn the clock back.

If West Face agrees to keep the Griffin affidavit out of the public record by agreeing to a
sealing order over that affidavit, then Catalyst will agree to seal its reply to that affidavit.
Otherwise, West Face will have to deal with whatever consequences arise from filing the
affidavit publicly.

Regards,

Andrew

Andrew Winton
Lax O’Sullivan Scott Lisus LLP

Direct: (416) 644-5342

This e-mail message is confidential, may be privileged and is intended for the exclusive use of the addressee. Any other person is strictly prohibited

from disclosing, distributing or reproducing it. If the addressee cannot be reached or is unknown to you, please inform us immediately by telephone

at 416 598 1744 at our expense and delete this e-mail message and destroy all copies. Thank you.

From: Milne-Smith, Matthew [mailto:MMilne-Smith@dwpv.com]
Sent: March-09-15 2:38 PM
To: Rocco DiPucchio
Cc: Andrew Winton; 'Robert.Centa@paliareroland.com'; jeff.mitchell@dentons.com;
andy.pushalik@dentons.com; Carlson, Andrew
Subject: RE: Griffin Affidavit

With Prejudice
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Rocco,

Thank you for your reply. With respect, we fail to see how responding to a specific
allegation made by Catalyst could constitute an “improper and collateral purpose”. Your
client alleged in its Notice of Motion, and again in Mr. Riley’s affidavit, that “Moyse had
confidential information pertaining to Callidus on his personal computer that he shared
with West Face and which West Face used to prepare its research report.” To rebut that
allegation, West Face must disclose its research and the provenance of same, to
demonstrate that it is derived entirely from public sources. That is what Mr. Griffin’s
affidavit has done. Were West Face to have simply made a bald denial, I have no doubt
that you would have noted that the denial had little or no probative value without
demonstrating the contents of the research and how it had been conducted independent
of Mr. Moyse.

It is also surprising that your client would accuse West Face of improperly using Court
filings to disseminate negative information about Catalyst, given that negative articles
about West Face appeared in the Globe & Mail and the National Post shortly after your
client’s most recent filings. To the extent that the press has an interest in this matter, it
has not been on the basis of anything my client has done.

If your client does not want West Face’s Callidus research to be filed in response to the
allegations Catalyst has made, Catalyst must forthwith (1) discontinue its Notice of
Motion insofar as it relates to Callidus; (2) redact from the Court file any and all
allegations relating to Callidus; and (3) pay West Face its costs forthwith, on a substantial
indemnity basis, in the amount of $25,000. As you can see from Mr. Griffin’s affidavit,
West Face has gone to great lengths to demonstrate that there is no merit to any of
Catalyst’s speculative assertions about Callidus, the AWS-3 auction, or WIND Mobile. So
long as the motion persists as filed, however, our client is compelled to respond and will
do so in the ordinary course. Having made allegations of misconduct against West Face,
it does not lie in your client’s mouth to try and restrict the Court from a full record
responding to the same.

While we see no merit to your client’s attempt to control the Court record, we will defer
filing West Face’s Responding Motion Record until Wednesday at 10:00 a.m. so that you
may obtain instructions in respect of the foregoing.

Yours very truly,

MMS

Matthew Milne-Smith | Bio

155 Wellington Street West

Toronto, ON M5V 3J7

T 416.863.5595

mmilne-smith@dwpv.com

DAVIES WARD PHILLIPS & VINEBERG LLP

This e-mail may contain confidential information which may be protected by legal privilege. If you are not the intended recipient, please immediately

notify us by reply e-mail or by telephone (collect if necessary), delete this e-mail and destroy any copies.

From: Rocco DiPucchio [mailto:rdipucchio@counsel-toronto.com]
Sent: March 9, 2015 9:36 AM
To: Milne-Smith, Matthew
Cc: Andrew Winton
Subject: Re: Griffin Affidavit

Matt,
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I acknowledge receipt of the Griffin affidavit.

Having reviewed the affidavit, it appears to me that much of it has been sworn for an improper and
collateral purpose. Specifically, the affidavit describes in great detail your client's "thesis" on Callidus,
repeating several times the false allegation that Callidus' loan portfolio is a cause for concern. It appears that
these sections of the affidavit have been included solely to harm Callidus' business in an attempt to further
your client's short strategy through a public court filing. Those sections have absolutely little or no relevance
to the allegations in the motion, and should be struck out.

I would request that you take steps to ensure that this material is not filed with the court until we have had an
opportunity to bring a motion to strike the offending portions of the Griffin affidavit, or to seek other relief in
relation to them.

In the event that you proceed to file this material notwithstanding my request, we will rely upon this conduct
as further evidence of West Face's malicious conduct in this matter.

Sent from my Samsung Galaxy smartphone.
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Court File No. CV0 - 76/06 5-

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

(Court Seal)

CRAIG BOYER

and

CALLIDUS CAPITAL CORPORATION

RE 0

STATEMENT OF CLAIM

TO THE DEFENDANT

Plaintiff

Defendant

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff.
The Claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for
you must prepare a Statement of Defence in Form 18A prescribed by the Rules of Civil Procedure,
serve it on the plaintiff's lawyer or, where the plaintiff does not have a lawyer, serve it on the
plaintiff, and file it, with proof of service in this court office, WITHIN TWENTY DAYS after this
Statement of Claim is served on you, if you are served in Ontario.

If you are served in another province or territory of Canada or in the United States of
America, the period for serving and filing your Statement of Defence is forty days. If you are
served outside Canada and the United States of America, the period is sixty days.

Instead of serving and filing a Statement of Defence, you may serve and file a Notice of
Intent to Defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to
ten more days within which to serve and file your Statement of Defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES,
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID
OFFICE.
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TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it has
not been set down for trial or terminated by any means within five years after the action was
commenced unless otherwise ordered by the court.

Date Peorw7A1 c6lkon Issued by

Address of
court office:

riona/7"6
Local Registrar

-71kihGt_
393 University Avenue, 10th Floor
Toronto, ON M5G 1E6

TO CALLIDUS CAPITAL CORPORATION
181 Bay Street
Suite 4620, P.O. Box 792
Bay Wellington Tower
Brookfield Place
Toronto, ON M5J 2T3
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CLAIM

1. The plaintiff claims:

(a) A mandatory order requiring the defendant to provide to him a Record of

Employment reflecting that his employment was terminated by the defendant;

(b) Payment of accrued and unused vacation pay equivalent to twenty-eight weeks'

salary;

(c) A declaration that all of the stock options of the defendant held by the plaintiff

("Stock Options") in the defendant are fully vested or will be fully vested at their

respective vesting dates;

(d) A mandatory order requiring the defendant to deliver up to the plaintiff his vested

Stock Options;

(e) Damages for loss of health and other benefits in the amount of $100,000.00;

(f) Pre judgment interest on damages in accordance with section 128 of the Courts of

Justice Act, R.S.O. 1990, c. C.43, as amended;

(g) His costs of this action, plus all applicable taxes; and,

(h) Such further and other relief as to this Honourable Court may seem just.

Parties

2. The plaintiff is an executive who lives in the City of Windsor.
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3. The defendant is a publicly listed asset backed lender loaning primarily into the distressed

borrower marketplace.

Employment

4. The plaintiff joined the defendant as Vice President in July of 2008.

5. There was no written employment contract affecting the plaintiff's entitlement to:

(a) Vacation pay;

(b) Vesting of Stock Options,

in accordance with the usual practice of the defendant.

6. The plaintiff carried out his duties as Vice President effectively and efficiently and in the

best interest of the defendant throughout his employment.

Management Style

7. The management style of the defendant is driven by the Chief Executive Officer of

Catalyst Capital Corporation, Newton Glassman.

8. Unfortunately, that management style focuses on:

(a) Taking hyper-aggressive positions with third parties and employees;

(b) Berating and belittling employees by email and verbally; and

(c) On occasion, physical abuse.

9. As a result, the plaintiff has been exposed to all three on an unrelenting basis.
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Constructive Dismissal in the Face of Planned Retirement

10. In the latter half of 2015, the plaintiff and the defendant agreed that he would retire from

his employment by the end of 2016.

11. The abusive management conduct, however, peaked in 2016 with:

(a) Abusive email and verbal treatment of the plaintiff by the CEO;

(b) Participating in a meeting where a senior officer of the defendant's parent

physically attacked the plaintiff's immediate superior; and

(c) Unrelenting criticism of the plaintiff once his unwillingness to continue in his

employment situation became obvious to the CEO.

12. As a result of this poisoned workplace, the employment of the plaintiff was constructively

terminated, as he could no longer continue in his employment. The defendant announced that the

plaintiff had retired.

13. The plaintiff left Callidus by August 31, 2016.

14. Despite considerable efforts to arrive at a fair resolution of the results of this conduct, the

defendant has failed to, among other things:

(a) Honour its commitments to pay vacation pay, contrary to the provisions of the

Employment Standards Act and the additional amounts over and above the

minimum statutory protection; and

(b) In any way, treat him fairly with respect to his vested Stock Options.
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Vacation Pay

15. It was the practice of the defendant to permit employees to carry unused vacation from year

to year.

16. Given the demands placed upon him, as above, the plaintiff had accumulated thirty-two

weeks' of unused vacation time as at the date of his departure of which he had used four weeks for

a total of twenty-eight weeks' of unpaid vacation pay.

17. The defendant has refused to pay any of it, even the statutory minimum provided for by

Part XI of the Employment Standards Act, 2000, S.O. 2000, c.41.

Record of Employment

18. Contrary to the provisions of Section 19 of the Employment Insurance Act Regulations,

SOR 96/332, the defendant has not provided the plaintiff with a record of employment.

Stock Options

19. The plaintiff participated as part of his employment in the Stock Option program of the

defendant.

20. Callidus awarded the plaintiff 75,000 Stock Options in December 2015 with the

knowledge that he would be retiring at the end of 2016. Those Stock Options were to fully vest,

one third at January 1, 2017, one third at January 1, 2018 and one third at January 1, 2019.

21. In any event, it was the practice of the defendant to allow vesting of all options upon

departure.

22. If Callidus had honoured its obligations with respect to vacation pay, one third of the Stock

Options would have vested as at January 1, 2017 and a further one third during a period of
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reasonable notice, all in any event. Callidus intended the balance to vest respectively at January 1,

2018 and January 1, 2019.

23. Callidus presently holds approximately 80,000 vested Stock Options which have not been

delivered up to the plaintiff.

24. Stock Options were an integral component of the plaintiff's compensation package and

accordingly they should not be expropriated on his departure.

25. Accordingly, the plaintiff claims delivery up to him of all of his Stock Options in vested

form.

Benefits

26. As part of his employment, the plaintiff was entitled to full health and other benefits. He

claims the lost value of those at $100,000.00.

Place of Trial

27. The plaintiff proposes that this action be tried in the City of Windsor.

(Date of issue) TekrtA01,1/44 oc,, LENCZNER SLAGHT ROYCE
SMITH GRIFFIN LLP

Barristers
Suite 2600
130 Adelaide Street West
Toronto ON M5H 3P5

Peter H. Griffin (19527Q)
Tel: (416) 865-2921
Fax: (416) 865-3558
Email: pgriffin@litigate.com

Lawyers for the Plaintiff
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Court File No. CV-17-569065 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

 
B E T W E E N: 
 

CRAIG BOYER 
 

Plaintiff 
 

and 
 
 
 

CALLIDUS CAPITAL CORPORATION 
 

Defendant 
 

 
STATEMENT OF DEFENCE AND COUNTERCLAIM 

1. The Defendant, Callidus Capital Corporation (“Callidus”), has no knowledge in respect of 

the allegations contained in paragraph 2 of the Statement of Claim. 

2. Callidus denies the balance of the allegations in the Statement of Claim unless specifically 

admitted herein, and denies that the Plaintiff is entitled to any of the relief claimed in paragraph 1 

of the Statement of Claim. 

The Plaintiff’s Employment with Callidus 

3. Callidus is a corporation with its head office located in Toronto, Ontario.  Callidus is a 

publicly traded asset-based lender that provides capital on a bridge basis to meet the financing 

requirements of companies that cannot access traditional lending sources. 
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4. On or about July 13, 2009, Callidus hired the Plaintiff, Craig Boyer (“Boyer”), as a vice 

president.  Boyer was later promoted to being Callidus’ chief underwriter.   

5. Boyer’s responsibilities as chief underwriter included the following: 

(a) directing the collection of information necessary to assess the advisability of 

potential loans; 

(b) analyzing and assessing potential loans; 

(c) providing accurate and complete information to Callidus’ Credit Committee on 

potential loans;  

(d) making recommendations to Callidus’ Credit Committee on whether Callidus 

should advance potential loans; and 

(e) closely monitoring loans that Callidus had advanced and diligently reporting to the 

Credit Committee on an on-going basis regarding the performance of existing 

loans. 

6. In his role, Boyer reported directly to David Reese, Callidus’ President and Chief Operating 

Officer.  Boyer was also responsible for supervising 10 other Callidus employees, directly or 

indirectly. 

7. Boyer was a senior officer of Callidus and was in a position of trust, and as such owed 

Callidus a fiduciary duty.   

999



-3- 

8. As part of his compensation, Boyer received a base salary, health and other benefits, and 

was entitled to four weeks of vacation annually.  Boyer was also eligible for participation in 

Callidus’ Incentive Plan (the “Incentive Plan”).  

Boyer’s Decision to Retire and Early Resignation 

9. In 2015, Boyer advised Callidus that he intended to retire from his employment at the end 

of 2016 for personal and health-related reasons.  Given Boyer’s critical position at Callidus, it was 

extremely important that Boyer fully cooperate with Callidus’ management team in order to ensure 

that his duties were transitioned to other Callidus employees in an organized and seamless fashion. 

10. As a result, Callidus began involving other underwriters at Callidus in Boyer’s loan 

portfolio in order to ensure a smooth transition of responsibility after Boyer’s planned resignation 

at the end of 2016.   

11. As other underwriters began to review Boyer’s work and reporting, several concerns with 

Boyer’s performance were discovered, including that: 

(a) Boyer had been failing to properly monitor loans in his portfolio, and in particular 

the loan advanced to Gray Aqua (as defined below); 

(b) Boyer had encouraged certain portfolio companies, and in particular XTG (as 

defined below), to artificially inflate the results shown on their financial projections 

and financial statements; and 

(c) Boyer had directed one company in his portfolio (Horizontal, as defined below) to 

create a letter on fake Callidus letterhead purporting to make financial 

commitments on Callidus’ behalf, and then to sign the letter for Boyer, even though 
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Boyer did not have authorization from Callidus to make any such commitment or 

to provide such a letter.   

12. Upon discovering this information, Callidus’ management team immediately confronted 

Boyer and repeatedly asked him to provide full disclosure of all information within his knowledge 

that might impact the performance of the affected loans so that appropriate steps could be taken to 

manage potential exposure.  Boyer intentionally refused to provide meaningful cooperation, and, 

in fact, by his actions intentionally interfered with the proper operations of Callidus.   

13. It was only after Callidus raised these concerns with Boyer that he began to allege that 

Callidus had created a “poisoned workplace” in an attempt to divert attention away from his own 

misconduct. 

14.  As a senior employee of Callidus with direct reports, Boyer was one of a handful of 

individuals who were instrumental in shaping the work environment at Callidus.  Indeed, Boyer 

himself developed a reputation for being very difficult on those employees who reported to him. 

15. In or about early August 2016, Boyer unilaterally decided to cease performing his duties 

for Callidus.  This included refusing to attend for work at Callidus’ Toronto office and refusing to 

attend a mediation and deposition on Callidus’ behalf in an on-going litigation matter in the United 

States.  

16. On September 6, 2016, and without prior warning, Boyer submitted his resignation letter 

to Callidus.  Contrary to paragraph 18 of the Statement of Claim, Callidus issued a Record of 

Employment to Boyer on September 14, 2016, which accurately stated that Boyer had quit his 

employment.   
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Boyer Was Not Dismissed and Is Not Entitled to Further Compensation 

17. Callidus denies that it created a poisoned work environment for Boyer. 

18. From the time he commenced employment at Callidus, Boyer understood that he would be 

working in a fast-paced and demanding Bay Street environment.  Given the nature of its business, 

Callidus has always strived for a culture of excellence and expects all of its employees to meet 

very high performance standards.  This necessarily involves occasionally having to critique an 

employee’s performance – discussions which can sometimes become unpleasant for the employee 

being critiqued.  This having been said, all of Callidus’ employees are treated fairly and with 

dignity.   

19. Put simply, Boyer never raised any issue with his superiors about the quality of his work 

environment until they started directly questioning his performance in 2016.   

20. Callidus further denies that Boyer was constructively dismissed.  Rather, Boyer had always 

intended on retiring for his own personal reasons by the end of 2016, and he voluntarily resigned 

approximately three months early when he was confronted with evidence of his misconduct.   

21. In the alternative, Callidus pleads that Boyer’s conduct as described further in the 

counterclaim below justifies his dismissal for cause. 

22. In view of his voluntary resignation, or, alternatively, his dismissal for cause, Callidus is 

not obligated to provide any further compensation to Boyer. 

23. With regards to vacation pay, Callidus does not permit its employees to carry over unused 

vacation from year to year except with express written approval.  Boyer never sought or received 

any such approval.  Rather, Boyer took his vacation time and, to the extent he did not use all of his 
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vacation days in any given year, received compensation for the unused vacation days.  For 

example, in 2015 Boyer took 13 days of vacation and was paid for seven unused days.   

24. To the extent Boyer had accumulated any unused vacation days at the date of his 

resignation, which is not admitted but denied, those days were exhausted in any event in August 

and September 2016, when Callidus continued to pay Boyer notwithstanding his refusal to attend 

to his duties at Callidus.   

25. With regards to stock options, Boyer’s entitlements were exclusively governed by the 

Incentive Plan, the terms of which he fully understood.  Pursuant to s. 4.3(d)(i) of the Incentive 

Plan, if an option holder ceases to be an employee: 

[T]he Expiry Date for any vested portion or portions of the Option 
will be, unless otherwise provided for in the Option Certificate, the 
earlier of the Fixed Expiry Date and the 60th day following the 
Termination Date unless the Option Holder ceases to be an 
Employee or Consultant as a result of Cause, in which case the 
Expiry Date will be the Termination Date.  The Expiry Date for any 
unvested portion of the Option will be the Termination Date. 

26. Boyer ceased to be an employee of Callidus when he voluntarily resigned on September 6, 

2016.  As a result: (i) Boyer’s vested options expired because he failed to exercise them within 60 

days of his resignation; and (ii) any unvested options that Boyer held as of the date of his voluntary 

resignation also expired.  Boyer is not entitled to any relief from Callidus in this regard. 

27. With regards to his benefits, Boyer was only entitled to receive benefits up to the date of 

his resignation or, alternatively, his dismissal for cause.  Boyer received such benefits, and Callidus 

has no obligation to provide him with any further benefits. 

28. Callidus therefore asks that Boyer’s claim be dismissed with costs. 
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COUNTERCLAIM 

29. Callidus claims against Boyer: 

(a) damages in the amount of $150 million; 

(b) in the event that Boyer is awarded any damages in respect of his claim, set-off of 

such damages against damages awarded to Callidus; 

(c) pre- and post-judgment interest in accordance with ss. 128 and 129 of the Courts of 

Justice Act, R.S.O. 1990, c. C.43, as amended; 

(d) costs of this proceeding; and 

(e) such further and other relief as to this Honourable Court may seem just. 

30. Callidus repeats and relies on the allegations in its Statement of Defence in support of its 

Counterclaim. 

31. Given Boyer’s seniority, responsibilities and position of trust, he was Callidus’ fiduciary.  

Callidus’ Credit Committee at all material times relied on Boyer to provide fair, accurate and 

complete information about the loans in his portfolio.  Boyer knew that he was required to be 

scrupulously honest and transparent with Callidus’ Credit Committee in order to enable the Credit 

Committee to make appropriate decisions that would maximize the benefits to Callidus’ 

shareholders. 

32. Boyer breached his fiduciary duties to Callidus.  He failed to provide honest and transparent 

reporting to the Credit Committee, going so far as to deliberately mislead the Credit Committee 

1004



-8- 

on certain matters.  Further, Boyer purported to make substantial financial commitments on 

Callidus’ behalf knowing that he did not have the authority to do so, thereby putting Callidus at 

risk of serious losses. 

33. Boyer’s misconduct and breach of duty involve at least three companies in his loan 

portfolio: Xchange Technology Group (“XTG”), the Gray Aqua Group (“Gray Aqua”) and 

Horizontal Well Drillers (“Horizontal”). 

34. With respect to XTG, Boyer directed XTG’s senior management to artificially inflate 

EBIDTA during XTG’s budgeting process.  Boyer then failed to tell Callidus’ Credit Committee 

that XTG’s financial statements were based on an artificially inflated EBIDTA.  Boyer deliberately 

misled Callidus’ Credit Committee about XTG’s financial results. 

35. With respect to Gray Aqua, Boyer failed to conduct adequate due diligence and/or ignored 

the results of the due diligence he did conduct in recommending that Callidus advance funds to 

Gray Aqua.  Among other things, Boyer ignored information that the inventory collateral being 

provided for the loan could not be monetized, as would be expected in asset-based loans.   

36. As a result, the loan to Gray Aqua was in effect project financing, rather than the asset-

based lending in which Callidus engages.  Boyer knowingly failed to inform Callidus’ Credit 

Committee of the risks involved in the loan.  Had he done so, Callidus would not have advanced 

any funds to Gray Aqua.  Instead, Callidus has had to record substantial loss provisions on its 

financial statements due to the Gray Aqua loan.  

37. With respect to Horizontal, Horizontal holds drilling rights for oil in Venezuela.  The 

Venezuelan government asked Horizontal to provide comfort that Horizontal would be able to 
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meet its financial commitments, and Horizontal asked Boyer to provide a commitment from 

Callidus to provide to Venezuelan government officials. 

38. Boyer allowed Horizontal to create a letter on forged Callidus letterhead purporting to 

make financial commitments on behalf of Callidus.  Boyer was not authorized to make these 

commitments on Callidus’ behalf, and never sought or received the required approval from 

Callidus’ Credit Committee to do so.   

39. In addition, when these matters were brought to his attention for response, Boyer resigned 

abruptly and without adequate notice to Callidus, thereby impeding a smooth transition of Boyer’s 

critical duties to Callidus’ other underwriters. 

40. As a result of Boyer’s breach of his fiduciary duties and wrongful resignation, Callidus has 

suffered damages at least in the amount pleaded above, further particulars of which will be 

provided prior to trial.  

41. Callidus proposes that the Counterclaim be tried together with the main action and that 

both claims be tried at Toronto.   
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February 21, 2017 LAX O'SULLIVAN LISUS GOTTLIEB LLP 
Counsel 
Suite 2750, 145 King Street West 
Toronto ON  M5H 1J8 
 
Rocco DiPucchio  LSUC#: 38185I 
rdipucchio@counsel-toronto.com 
Tel: 416 598 2268 
 
Hilary Book  LSUC#: 52479I 
hbook@counsel-toronto.com 
Tel: 416 644 5354 
 
Fax: 416 598 3730 
 
Lawyers for the Defendant 

  
 
TO: LENCZNER SLAGHT ROYCE SMITH GRIFFIN LLP 

Barristers and Solicitors 
130 Adelaide Street West 
Suite 2600 
Toronto ON  M5H 3P5 
 
Peter H. Griffin  LSUC#: 19527Q 
Tel: 416 865 2921 
Fax: 416 865 3558 
pgriffin@litigate.com 
 
Lawyers for the Plaintiff 
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This is Exhibit "62" referred to in the Affidavit of Gregory 
Boland sworn November 8, 2019. 

MAURA O'SULLIVAN 
(LSO# 77098R) 

1017



1018



1019



1020



This is Exhibit "63" referred to in the Affidavit of Gregory 
Boland sworn November 8, 2019. 

MAURA O'SULLIVAN 
(LSO# 77098R) 
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This is Exhibit "64" referred to in the Affidavit of Gregory 
Boland sworn November 8, 2019. 

Commissioner for Taking Affidavits (or as may be) 

MAURA O'SULLIVAN 
(LSO# 77098R) 
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